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WILLIAM WIRT. 


By Henry M. DowLinc oF THE INDIANAPOLIS Bar. 


“IXTY years ago the name of William 
Wirt was familiar to the American 
public as that of a cultured gentleman, a 
thorough scholar, an effective orator, and a 
brilliant and successful lawyer. To-day his 
fame is confined to the few who, in advanced 
years, treasure the rumors of his greatness 
received in childhood, or whose knowledge 
of his ability is derived from the meager re- 
ports of those important cases in which he 
once participated. The brief reputation of 
this man, who was intensely ambitious to 
live in the minds and hearts of his country- 
men, proves the ephemeral character of 
much of the renown acquired at the bar. 
In stimulating the ambition of a friend, Mr. 
Wirt exhibited the motive force which con- 
stantly impelled his own efforts: “If you 
find your spirits and attention beginning to 
flag, think of being buried all your life in 
obscurity, confounded with the gross and 
ignorant herd around you; ” and in express- 
ing his horror at the thought of oblivion, he 
said, ‘‘ The idea has been always very dismal 
to me of dropping into the grave like a stone 
into the water, and letting the waves of Time 
close over me so as to leave no trace of the 
spot on which I fall.” That which he so 
much deprecated, threatens to overtake his 
memory. 

In the early part of the present century, 
William Wirt was the companion and com- 
petitor of many of the ablest men the coun- 
try had produced, and his steady advance- 
ment, both in his profession and in the respect 
of his fellow-citizens, attested the strength 





and vitality of his genius, his. indefatigable 
industry, and irreproachable character. 

He was born a Southerner. By nature 
imaginative and vivacious, his youth was 
spent amid surroundings highly congenial 
to his singularly warm-hearted and buoyant 
disposition. His birthplace, the small town 
of Bladensburg, Maryland, was, in 1772, a 
thriving village, with its schoolmaster, a typi- 
cal gentleman of the old school, its rubicund, 
well-to-do merchants, its French dancing- 
master, and humble. fishermen. Wirt, in his 
early childhood, lived in the midst of the 
hospitality and genial good-feeling of this 
country town. He was there introduced to 
the stirring scenes of the Revolution, and so 
deeply was the idea of war impressed upon 
his mind that he conceived it the natural 
and customary condition of the country. 
The martial spirit thus acquired in infancy 
manifested itself during his mature manhood 
in an enthusiastic, though ineffectual, part 
which he performed in the War of 1812. 

Wirt’s elementary education was such as 
the grammar and classical schools of the 
section could provide, supplemented by that 
reading which his tastes and opportunities 
directed, ranging from Josephus to Peregrine 
Pickle. Before his general education could 
be considered complete, he was installed as 
private tutor in the house of a cultivated and 
hospitable gentleman of Maryland. His in- 
clinations, however, were for the bar, despite 
the seemingly insuperable obstacles of great 
reluctance at appearing conspicuously in 
public, a thick and indistinct articulation, 
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and a nervous haste in delivery. By the 
wise counsels and gentle raillery of a friend, 
Wirt resolved to overcome his diffidence, 
studied law, and commenced to practice in 
Virginia in his twentieth year. 

The first case of a young lawyer, marked 
for future distinction, is no less interesting 
than the great artist’s first painting, or the 
eminent poet’s earliest lines. Wirt made his 
début as a barrister in a case of assault and 
battery, in which, after judgment against his 
client, he attempted to obtain that relief by 
motion which had formerly been granted only 
by writ. The county court, aided by the 
advice of numerous amici curiae, denied the 
right to relief by this method of procedure. 
Wirt was incensed at the objection, and for- 
getting his timidity, argued his point with 
such force and determination as to carry 
conviction to the mind of the court. This 
first modest effort resulted successfully, and 
gave him an immediate -standing at the 
bar. From that time, his reputation and 
clientage grew, and by his twenty-fifth year 
he ranked among the best lawyers of the 
section. 

It was Mr. Wirt’s good fortune, at the be- 
ginning of his career, to form the acquain- 
tance of some of the foremost men in public 
life. He enjoyed a personal friendship with 
James Madison, James Monroe and Thomas 
Jefferson, and their sagacious advice and il- 
lustrious examples often supplied a powerful 
stimulus to the young barrister in his profes- 
sional life. 

Though his future success at the bar 
seemed assured, Mr. Wirt always enter- 
tained a strong desire to distinguish himself 
in literature. Partly for diversion, partly by 
way of experiment, and from an aspiration 
to try his literary pinions, he began the 
publication of a series of essays signed by 
the pseudonym of “ The British Spy,” con- 
taining comments upon the life, character, 
politics and morals of Virginians. The 


series aroused the most intense interest, and 
not a little antagonism from those whose 








peculiarities he depicted, and materially 
contributed to the author’s fame. So suc- 
cessfully did he wear his disguise that many 
of his readers long held to the firm convic- 
tion that the essays were written by an 
American who had received his education 
in Great Britain and had imbibed British 
prejudices, while others declared they had 
seen the very foreigner in question, who 
was indeed a true Briton! 

Another of Mr. Wirt’s literary projects 
was to write the biographies of the eminent 
citizens of his State. He was a Virginian 
only by adoption, but he felt a filial pride 
in the commonwealth, and earnestly desired 
to commemorate her great men. Among 
these, Patrick Henry stood foremost in his 
thought. Though he had never seen this 
great patriot, he had honored and admired 
him, and deemed that no more acceptable 
gift could be offered to the people of Vir- 
ginia than to describe the life and depict 
the character of their heroic leader. The 
plan was ultimately realized after infinite 
pains and discouragements, by the publica- 
tion of the “Life of Patrick Henry,” the 
standard work upon the subject in our 
American literature. 

The increasing eminence of the author 
and practitioner led to his employment in a 
class of business which was exceedingly 
distasteful to him. He had won much of 
his earlier distinction by his successful par- 
ticipation in criminal cases, but he frankly 
confessed that this branch of the practice 
was, to him, uncongenial and revolting. 
His ambition was directed toward employ- 
ment in causes involving the investigation 
of important legal questions in which the 
great analytic and logical powers of his 
mind might enjoy free play. He held be 
fore him the example of John Marshall, 
whose mind he described as “little else 
than a mountain of barren and stupendous 
rocks, an inexhaustible quarry, from which 
he draws his materials and builds his 
fabrics, rude and Gothic, but of such 
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strength that neither time nor force can 
beat them down.” 

Such was his ideal of lasting greatness. 
But his exuberant fancy often led him to 
throw such beauty and splendor into his 
forensic arguments as were scarcely com- 
patible with the “rude and Gothic” style 
which he eulogizes. These qualities were 
conspicuously displayed in his speech on 
behalf of the government in the prosecu- 
tion of Aaron Burr for treason. The trial 
had proceeded to the partial examination of 
the witnesses for the prosecution, by whom 
it was proved that an armed force had as- 
sembled on Blennerhassett’s Island for the 
ultimate purpose of capturing the City of 
New Orleans. Burr was not shown to have 
been present at this warlike demonstration. 
His counsel therefore moved that the court 
interpose to prevent the further examina- 
tion of witnesses. Upon this motion, Mr. 
Wirt spoke at length and, while the point 
was a purely legal one and was argued with 
strength and cogency, he infused into the 
discussion a play of fancy and brilliancy of 
rhetoric which, for many years, marked the 
speech as a classic. Most prominent of 
these passages was that in which he first 
describes the character of Burr, — fascina- 
ting, indefatigable, ambitious, dark and 
dangerous; following with a description of 
Blennerhassett,— a man of letters, a lover 
of science, and of nature, living in peace, 
tranquillity and innocence, till the repose of 
the scholar is broken by the arrival of Burr. 
He depicts Burr’s insidious advances, the 
resulting change gradually wrought in Blen- 
nerhassett’s life, his desperate thirst for 
glory, his abandoned home, his deserted 
wife, his wild ambition and utter ruin. The 
coloring is vivid, and the passage was often 
quoted as one of the most splendid displays 
of oratory of the time. 

Mr. Wirt’s eminent talents had placed 
him in the front rank of the lawyers of Vir- 
ginia, and in 1816 he made his first appear- 
ance in the Supreme Court of the United 





States, where he was destined to figure as 
one of its most prominent practitioners. In 
his first cause he was opposed by the suc- 
cessful lawyer and admired orator, William 
Pinkney, and from the encounter Wirt 
derived but an indifferent estimate of the 
ability of this leader of the American bar. 
From Wirt’s modest and disparaging ac- 
count of his own argument, we may never- 
theless gather that he himself spoke with 
energy and determination, and that his 
blows fell with telling effect. This contest 
quickened his ambition for further practice 
in the Supreme Court, for he felt his strength 
and privately declared that he did not fear 
any man on that arena, not even the re- 
nowned Pinkney. 

His second attempt was to him far more 
satisfactory. The occasion, the trial of a 
prize case, attracted many of the leading 
men and women of Washington, besides 
numerous foreign residents who were indi- 
rectly interested in the cause. The subject 
afforded no opportunity for rhetorical dis- 
play, but so well was the argument handled, 
that the audience remained during the four 
hours of the speech, and from both sympa- 
thizers and opponents Mr. Wirt received 
the warmest praise for his successful effort. 
From this time his Supreme Court practice 
constantly increased and prepared the way 
for the performance of his duties as At- 
torney-General of the United States. 

No charatteristic of the professional ca- 
reer of Mr. Wirt is more striking than its 
continued and steady advance. From crim- 
inal lawyer to general practitioner, from 
general practice in subordinate courts to 
that in the highest courts in the State, from 
these to the highest Federal Courts, and 
from these to the attorney-generalship, 
were the regular stages in a progress ren- 
dered possible by superb talents and unre- 
mitted industry. Throughout his life, Mr. 
Wirt discounted all aid afforded by mere 
chance. In his letters of advice to those 
whom he was desirous of assisting, he con- 
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tinually enlarged upon the importance of 
laborious effort, affirming that, in his opin- 
ion, the “ paucity of great men, in all ages, 
has proceeded from the universality of in- 
dolence,” and that, “ glory is not that easy 
kind of inheritance which the law will cast 
upon you, without any effort of your own; 
but — you are to work for it, and fight for 
it, with the patient perseverance of a Her- 
cules.” His appointment as_ attorney- 
general in President Monroe’s first cabi- 
net, was the occasion for magnificent eulo- 
gies from the press of the country, and the 
popular approval even went beyond the 
officer and attached to his principal literary 
effort, the “Life of Henry,” then recently 
published. The venerable John Adams, 
foregoing his native prejudice against 
Southern men, expressed to Mr. Wirt his 
unqualified gratification at the honor be- 
stowed. Contrary to all his previous in- 
clination, Mr. Wirt was now drawn from 
private life to figure conspicuously before 
the country in an official capacity during 
three presidential terms; a longer period of 
service than that of any man who, either 
before or after Wirt’s time, has filled the 
office of attorney-general. He had ever 
been out-spoken in his repugnance against 
politics, declaring that he would never enter 
on the political highway in quest of happi- 
ness, that it never appeared to him to be a 
desirable field or one for which he was fit- 
ted, either by nature or habit; and on two 
occasions, when the subject of his candidacy 
for a seat in the United States Senate was 
agitated, he positively refused to allow his 
name to be discussed. He entered on his 
duties at the beginning of that “era of good 
feeling” which marked the repose of party 
antagonism and characterized the adminis- 
tration of Mr. Monroe. Wirt threw him- 


self heartily into the arduous labors of his 
office, involving the delivery of opinions up- 
on the most intricate and important ques- 
tions of municipal, constitutional, and inter- 
At his suggestion, the opin- 


national law. 





ions of his predecessors and himself were 
printed and preserved for the use of future 
incumbents; a practice continued to the 
present day. The comparative extent of 
his labors may be estimated from the fact 
that, although there had been prior to Mr. 
Wirt’s retirement from the President’s cabi- 
net, and during the forty years of the 
operations of the government, six attorneys- 
general, whose opinions filled a volume of 
nearly fifteen hundred pages, Mr. Wirt’s 
opinions alone comprised one third of the 
whole. 

It was during his term as attorney-gen- 
eral that Mr. Wirt performed a prominent 
part in two of the most important cases 
which up to that time, had engaged the 
attention of the Supreme Court, —the case 
of McCulloch v. Maryland, involving the 
right of Congress to establish a National 
Bank and the right of a State to tax it; and 
the case of Dartmouth College v. Wood- 
ward. In the former the attorney-general 
was associated with Webster and won; in 
the second, he was opposed by Webster, 
and lost. His practice extended into the 
courts of Maryland, where he _ crossed 
swords with his former antagonist and prede- 
cessor in office, William Pinkney, whom 
he generously described as “an excellent 
lawyer who had very great force of mind, 
great compass, nice discrimination, strong 
and accurate judgment, and for copiousness 
and beauty of diction was unrivalled.— 
No man dared grapple with him without 
the most perfect preparation and the full 
possession of all his strength.” After 
Pinkney’s death, Wirt partially filled the 
position at the bar formerly held by his 
rival. 

The high professional standing of the 
attorney-general appears from the fact that 
in the important and leading case of Gib- 
bons v. Ogden, reported in 9 Wheaton, 1, 
in which is presented the question whether 
a State has the right to regulate commerce 
between itself and another State while Con- 
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gress is regulating it, he and Daniel Web- 
ster, for the plaintiff, successfully maintained 
the unconstitutionality of a State law grant- 
ing exclusive privileges of navigation upon 
waters within the State of New York, after 
Congress had legislated upon the subject in 
a manner inconsistent with the State law. 
The case engaged the most eminent talent 
at the bar, and attracted wide-spread atten- 
tion, more especially as the local feeling 
engendered by the controversy in New 
York bordered upon civil war. A _ further 
proof of Wirt’s extended reputation was his 
employment in a cause to be tried in Boston, 
before the Supreme Court of Massachusetts, 
an arena entirely new to the Virginian, and 
one in which his chief opponent was to be 
the pride of New England, Webster himself. 
Mr. Wirt’s term as a member of the Cabinet 
had now expired, and he must meet the 
great lawyer and debater of Massachusetts 
upon the latter’s own ground, relying wholly 
upon his own powers without the aid of of- 
ficial position. His reception at Boston 
was a continual ovation. He was besieged 
by visitors, overwhelmed with invitations, 
and was deeply touched by the kindness 
and courtesy of Webster, whom he describes 
as “plain, warm and cordial, without par- 
ade,” and who took delight in threading 
the intricate streets, in company with his 
guest, as he exhibited the historic sights of 
the city. He bore from this first experience 
of New England hospitality and apprecia- 
tion a far different opinion of the section 
and its debaters from that which he enter- 
tained twenty years previous, when he re- 
marked of the New England orators, as a 
class, that they could speak on any topic with 
equal volubility, but with no more variation 
of feeling or of expression than is seen in 
the brazen mask covering the face of a 
Roman actor. 

In the latter part of Mr. Wirt’s career, he 
was engaged in the trial of two causes which 
were singularly adapted to the exhibition of 
his greatest legal talents. The one was the 





impeachment of Judge Peck by the House 
of Representatives for misconduct in office ; 
the other, the celebrated Cherokee Indian 
case, involving the rights of the Cherokee 
Nation, under treaties with the United 
States, in a reservation within the State of 
Georgia. Mr. Wirt was deeply impressed 
with the wrongs suffered by the Indians, 
and contributed to the argument of their 
cause all the strength of reasoning and 
fervor of feeling of which he was master. 
Despite his labors, the Supreme Court of 
the United States declined, on constitutional 
grounds, to consider the case. 

In the defense of Judge Peck, he was 
completely successful. His speech con- 
tained a full discussion of the liberty of the 
press in America, and the rights of judges 
to maintain the dignity of their office by 
punishing contempts of their authority. It 
was delivered, as he himself declared, “ un- 
der the pressure of ill health and deep afflic- 
tion of spirit,” alluding to the recent death 
of. his youngest daughter, to whom he was 
devotedly attached; yet it was considered 
a most brilliant and forcible argument. 

During the heated Anti-Masonic excite- 
ment following the mysterious disappear- 
ance of Morgan, Mr. Wirt was again forced 
to take a part in politics. At the urgent 
solicitation of the Anti-Masons, he accepted 
the nomination for President in the election 
in which Henry Clay and Andrew Jackson 
were his opponents. In this instance, as in 
his former political career, Wirt reluctantly 
assumed the position offered, and in no 
sense solicited the honor either for the 
purpose of courting favor with a class, or 
extending his reputation throughout the 
country. The result was, as he had from 
the first anticipated; General Jackson was 
elected, and Wirt received the vote of but 
one State, Vermont. 

Mr. Wirt’s death occurred February 18, 
1834. He had three years before received, 
as he termed it, ‘‘a blow over the heart” 
from which he never rallied. This was the 
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unexpected loss of his youngest daughter, | 


who was his constant companion, confiden- 
tial friend, and helper. From the time of 
her death, a marked change resulted in 
Wirt’s character. 
playfulness and genial good humor, which 
had been such prominent traits from his 
childhood. In his early manhood, this jovial 
disposition came near resulting disastrously 
for his future happiness. He had been pay- 
ing gttentions to the lady whom he after- 
wards married. Her father, Colonel Gamble, 
a critical gentleman, desired to keep the suitor 
upon a term of probation before giving his 
assent to the marriage. One summer morn- 
ing, at sunrise, the old gentleman, while 
pursuing his walk, happened to pass near 
Wirt’s office. It chanced that Wirt, with 
other choice spirits, was passing the night in 
merriment and had not yet retired. Colonel 
Gamble opened the door without warning, 
and with amazement beheld his intended 
son-in-law clad in a light wrapper, brandish- 
ing a poker in one hand, his arm thrust 
through the handle of a sheet iron blower 
for a shield, and with a tin wash basin on 
his head, for a helmet, loudly declaiming 
Falstaff’s onset upon the thieves. Colonel 
Gamble gravely bowed and withdrew, leav- 


ing the young suitor in anything but a tran- | 


quil state of mind. 

So long as health remained, his buoyancy 
of spirits was one of his most prominent 
characteristics. He often amused himself 
and his family by dancing and singing about 
the house like a madman. His private 
letters abound with laughable situations, 
witty retorts or humorous expressions. 
He was frequently addressed, in the letters 


of his friends, as “‘ ¢v-loving Wirt,” as a | 


tribute to his mirthful disposition. His 
quick wit and ready ingenuity may be judged 
from an incident occurring during the prog- 
ress of atrial at Richmond. Two eminent 


lawyers, Wickham and Hay, were engaged 
in trying the case, and the former in his 
argument had reduced his adversary to two 


He lost much of that | 
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alternatives, either of which was disastrous 
to his cause. Mr. Hay was notorious for his 
quick temper, and Wickham’s dilemma did 
not conduce to his good humor. A Mr. 
Warden, known to the bar as “ }ock,” 
quietly remarked of Wickham, “ Take care 
of him! he has ay on his horn.” Wirt, 
sitting near by, overheard the jest and in- 
stantly threw it into the form of the follow- 
ing epigram : — 
«* Wickham was tossing Hay in court, 

On a dilemma’s horns for sport: 

Jock, rich in wit and Latin, too, 

Cries, ‘* Habet foenum in cornu!” 


His effervescent humor and fascinating 
manners made him a universal favorite with 
his acquaintances. In private discourse, he 
dealt with every kind of amusing topic, and 
his keen sense of the ridiculous gave a 
sprightliness and charm to his conversation 
which none could withstand. On one occa- 
sion, out of pure love of fun, Mr. Wirt so 
delightfully entertained a company, to which 
he had been invited for a ten o’clock supper, 
that the entire night was spent in humorous 
and grave discussion until the entrance of 
the servant to throw open the blinds apprised 
the company that it was broad daylight. 
All, except Wirt, were amazed to find they 
had consumed the entire night listening to 
his conversation, 

To his friends, Mr. Wirt was sincerely 
devoted and not many men have attained 
such distinction as his, and at the same time 
have made so few enemies. His letters, 
which are exceedingly numerous, overflow 
with hearty appreciation and unfeigned af- 
fection. The friendships of his youth were 
those of his declining years, and he never 
tired of quoting those lines, as appropriate 
to the journey of himself and his friends 
down the hill of life: — 


«¢ Still hand in hand we’d go, 
And sleep thegither at the foot.” 


His extensive practice and multitudinous 
cares did not prevent him from offering the 
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word of counsel, or of cheer, to those who 
were struggling up the ascents he had 
climbed. His interest in the younger mem- 
bers of the profession was always great, and 
his advice preserved in his letters to his 
young friends is wise, wholesome, and practi- 
cal. His power of adaptation was an equally 
prominent characteristic of the man. His 
letters to Thomas Jefferson, and James 
Monroe are models of a dignified and re- 
strained style; those to his familiar friends 
ripple and flow as did his own conversation ; 
those to his infant daughter, though dealing 
with so abstract a theme as the faculties of 
human intellect, are couched in language so 
simple, clear, and poetic, that the child 
reader of eight, to whom they were ad- 
dressed, could readily comprehend their 
meaning. 

Possessing powers of mind which marked 
him as exceptional wherever he displayed 
them, he always entertained the most modest 
estimate of his own ability. His industry 
was indefatigable, yet, he never attributes 
his success to his own exertions, but always 
refers to himself, in his private correspond- 
ence, as a “‘ lazy, worthless rascal,” who did 
not deserve the thousandth part of the good 
fortune he had obtained, and that he had 
never studied any one thing in his life, but 
had only labored to conceal his ignorance 
from the world. ‘I have been,” he says, 
“an idle, thoughtless dog, as heedless and 
reckless as any monkey that ever swung by 
the tail; quite as much a man of whim, im- 
pulse and pleasure, as if I had been born a 
prince of endless revenue, and had had 
nothing to do but to devise the most agree- 
able modes of killing time.” Yet under- 
neath this self-disparagement there lay a 
deep, though modest, realization of his own 
power. When speaking of Pinkney or 
Webster, he frequently expressed his eager 
desire to meet them in a trial of strength, 
quietly avowing that with full preparation 
he had no fear of the result. In no instance 
in his life does he show a timid shrinking 





from responsibility, or weakness, when the 
time for effort arrived. His strength rose 
with the greatness of the occasion, and the 
spirit with which he entered upon his great 
legal battles against the popular champions 
of the day was well expressed in one of his 
favorite quotations : — 


«¢ The blood more stirs 
To rouse the lion, than to start the hare.” 


Much as Mr. Wirt depreciated his own 
efforts to attain eminence, it is easy to dis- 
cover the painstaking and laborious student 
beneath the brilliant and successful lawyer. 
In his advice to others, we may see his own 
methods of study reflected. His reading, 
covering a vast variety of subjects, legal, 
scientific, literary and religious, was close, 
thoughtful and analytic. Above all things 
he prized strength, cogency and comprehen- 
siveness im argument, never concealing his 
contempt for all ‘“ puerile, out-of-the-way, 
far-fetched, or pedantic ornaments or illus- 
trations.” For the cultivation of that rough, 
abrupt strength which he so ardently ad- 
mired, he believed that the study of the judi- 
cial opinions of John Marshall, the writings 
of Locke, the essays of Burke, and the sub- 
ject of mathematics, most strongly conduced. 

Mr. Wirt’s style of oratory was Asiatic 
rather than Ciceronian. He often regretted 
that his fancy had been too exuberant and 
unrestrained in his youth to allow his style 
to become perfect in his mature years. But 
judging from his intense repugnance for 
feigned emotion and unnatural display, and 
from his speeches which have been preserved, 
we may be assured that his great legal argu- 
ments were in no degree weakened by the 
fervor of his imagination. Throughout his 
life he studied to improve his style. The 
classical writers were his constant com- 
panions, and apt quotations from their pages 
were ever ready upon his tongue. He 
habituated himself to writing for practice, 
and usually had some literary task on hand 
to aid him in self-improvement. These, at 
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various times, took the form of ‘ The British 
Spy,” “ A Protest against the traducers of 
Mr. Madison,” ‘“‘ The Old Bachelor,” a series 
of essays upon topics of current interest, 
“ The Life of Patrick Henry,” and an un- 
published play entitled, ‘‘ The Path of Pleas- 
ure.” As a writer, his fame chiefly rests 
upon his “Life of Henry.” In ‘this work 
he was handicapped by the fact that Henry’s 
life, with a few exceptions, almost 
wholly devoid of interesting incident. He 
was a natural genius, and not the well- 
trained, thoroughly educated man he had 
been imagined. His was not a character to 
elicit strong personal affection, and the ma- 
terials available to the biographer’s hand 
were often conflicting and irreconcilable in 
their statement of facts. 

As a man the estimate of his contem- 
poraries marks William Wirt as one of the 
ablest and most lovable characters in public 


was 





or private life. Thomas Jefferson prophesied 
that, should he consent to take a seat in 
Congress, he would lead his party in the 
Lower House and might ultimately gain for 
himself any position in the military, judicial, 
diplomatic, or civil departments which he 
might desire. Daniel Webster offered his 
tribute to the unsullied honor, patient labor, 
persuasive eloquence, and extensive learning 
of his rival; Chief Justice Marshall acknowl- 
edged the debt which the Supreme Court of 
the United States had often owed to Mr. 
Wirt for his diligent research and lucid rea- 
soning upon questions argued before it; and 
John Quincy Adams, in addressing the 
House of Representatives, on the occasion 
of Mr. Wirt’s death, uttered a sentiment in 
praise of his friend singularly appropriate to 
one who had risen to the highest pinnacle of 
fame in his profession,— ‘‘ Nothing was want- 
ing to Ais glory; Ae was wanting to ours.” 


LAW BOOKS IN THE REIGN OF ELIZABETH. 


DJUDGED cases in this reign are re- 

ported all through it by Anderson, 
Moore, Leonard, Owen and Noy. Some 
principal cases in the first part of it are in 
Plowden, and in the latter part they are in 
greater number in Coke. The former part 
of this reign is also reported in Dyer, Dali- 
son, Benloe and the book called “New 
Benloe.” And the latter part in Godbolt, 
Brownlow and Goldesborough; but more 
particularly and regularly, from the twenty- 
fourth year to the end, by that concise and 
judicious reporter, Sir George Croke. All 


through this reign there are scattered cases 
in Jenkins, and here and there in Cary, 
Saville, Hutton and Popham, and some in 
Keilway. 

The books published in this reign in- 
creased the law library to some size and 





value. Some persons who had been in the 
habit of taking notes of what passed in 
Court had come to a resolution of pub- 
lishing them for the use of the profession. 
The first who did this was Mr. Edmund 
Plowden, who printed the first part of his 
adjudged cases, under the title of ‘‘Com- 
mentaries,” in 1571; and the second part 
about seven years after. The success and 
applause with which this first attempt was 
received encouraged the executors of Sir 
James Dyer, who had been Chief Justice of 
the Common Pleas, to print some of the 
notes he had left behind him. This was 
done in 1585, under the title of ‘‘ Reports,” 
so that this was the first book that bore that 
name. These were followed by Sir Edward 
Coke’s “‘ Reports” (for so he called them), 
which were printed in 1601 and 1602; then 
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Keilway’s “ Reports” in 1602. Bellewe’s 
“Reports,” and the ‘“ New Cases” were 
also printed some time in this reign, which 
make up all the books of this kind in print 
at the death of Queen Elizabeth. 

The manner in which Plowden has re- 
ported the decisions of Courts is peculiarly 
his own, none having set him a model, nor 
any having attempted to rival him. After 
having stated in a clear manner the case 
and matters of doubt to be resolved, he 
gives the arguments of the counsel on both 
sides at length; always following the course 
of reasoning precisely, with the topics and 
precedents quoted by each, in the exact 
style of a formal debate. In reporting the 
judgment of the Court, he gives severally 
the opinions of the judges at length. A 
case discussed in this ample way, with all 
the argument of each side considered, dis- 
tinguished and commented on by the expe- 
rience and learning of the bench, must be so 
thoroughly sifted as for it to be impossible 
not to discern the true points of a cause and 
the ground upon which it was determined. 
Most of the cases in this book are upon de- 
murrers, or special verdicts, and there are 
generally the pleadings annexed. Whether 
all arguments and opinions were delivered 
in Court precisely in the detail in which we 
have them in Plowden, or whether the re- 
porter, who says that his practice was to 
make himself master of the case in all its 
points before he heard it argued, might not 
retouch them according to his own fancy 
afterwards, — whatever was the fact, it is 
certain that the principles and great leading 
rules of law are opened and explained with an 
acuteness rarely discovered in other books ; 
and points are maintained and canvassed 
with a certain wary closeness of reasoning 
peculiar to this writer; so that altogether it 
is one of the most instructive and most en- 
tertaining books in the law. 

Sir Edward Coke is an author of very dif- 
ferent character from the foregoing. The 
manner in which he reports is jeyune and 





summary, without tracing any form of argu- 
ment. His general way is to give a state- 
ment of the case, then to relate the effect of 
all that is said on one side, and likewise on 
the other; beginning always with the objec- 
tions, and concluding with the resolution 
and judgment of the Court. Sometimes he 
only gives the statement of the case, and 
the resolutions of the Court; and sometimes 
without any case stated at all, he mentions 
only the name of it, and then sets forth the 
points of law resolved by the Court. This 
is always done with great weight of reason 
and clearness of expression. He abounds, 
beyond any writer, in old law; and excels 
in adducing proofs from adjudged cases, 
comparing them, and reconciling apparent 
repugnancies upon solid and true distinc- 
tions. At present, Lord Coke can only be 
mentioned as the author of the three first 
parts of his “ Reports,’ which is confining 
him in a very narrow compass. It was not 
till the next reign that he published the 
other parts of his ‘“‘ Reports” and his “ Insti- 
tutes,” which make him a very voluminous, 
as well as a very eminent, writer upon the 
English law. 

From the writings of Plowden and Coke 
the law derived new strength and luster, and 
the study of it was considerably advanced. 
Their merits, however, are very different, 
though both writers are excellent in their way ; 
the one, argumentative and diffuse, calls 
for a patient and steady perusal through the 
windings of many intricate deductions; the 
other, concise and learned, demands a fixed 
attention to peremptory propositions and 
authentic conclusions of law. The latter, 
from the shortness of his manner and of his 
matter, may be taken up any time with 
profit; the former, being prolix in both, 
must be read through and studied with care 
and reflection. From the former may be 
attained a habit of legal reasoning, and 
the student may always exercise himself 
there with new pleasure and improvement; 
in the latter, he will possess an inexhausti- 





462 





The Green Bag. 





ble treasure of sound and incontrovertible 
law. 

Plowden’s “‘Commentaries” contain re- 
ports of cases from 4 Edward VI to 20 
Elizabeth. Lord Coke reports from that 
period to the end of the reign. 

The reports of Sir James Dyer contain 
the period from 4 Henry VIII to 23 Eliza- 
beth. This “ Report of Adjudications” is 
not to be compared with the two former 
works, being many of them short notes of 
cases, and none of them intended to be pub- 
lished, but were such as were collected out 
of that judge’s papers by his nephew and 
executor. None of the cases are here so 
fully argued, nor the points so much treated 
at length, as in the two former reporters. 
They seem to be the concise notes of a man 
of business, containing an accurate state of 
the case, with the objections and answers as 
short as conveniently could be. 

Besides the reporters, several treatises 
and collections were printed. In 1596 was 
published Rastall’s “Entries”; in 1568, 
Brooke’s “ Abridgment of the Law”; in 
1572, the “ Terms of the Law,” by Rastall ; 
in 1577, Pulton’s “ Abstract of the Penal 
Statutes”; in 1579, Theloal furnished the 
profession with his “ Digest of Original 
Writs”; in 1580 was printed “ Kitchen on 


Courts”; and, in 1598, a book upon 
“Forest Law” was published by Man- 
wood. 


Rastall’s ‘‘ Entries ” is a collection made by 
that learned judge; none of the precedents 
were his own, but were taken out of four dif- 
ferent books; from the old printed book of 
“Entries”; from two manuscript collections 
made by a prothonotary of the Common 
Pleas, and a secondary of the King’s Bench; 
and from a manuscript of Sir John More, 
a judge of the King’s Bench, in the time of 
Henry VIII, and grandfather of the author. 
They are digested in perspicuous order ; and, 
by means of divisions, subdivisions, and the 
variety of references, the contents of the 
book are extremely accessible. We may 





judge by the sources from which this col- 
lection was made, that these precedents were 
those in use in the time of Henry VI, and 
down through the reign of Henry VIII., and 
by the publication of them there caf be no 
doubt but they were now in use. This book 
contains not only declarations and pleas, but 
many records at length. 

The “ Abridgment” of Sir Robert Brooke 
is an improvement on the plan of Statham 
and Fitzherbert. The cases are here ar- 
ranged with more strict regard to the title; 
but the order in which they are strung to- 
gether is very little better, being generally 
guided only by the chronology. He ob- 
serves one method, which contributes in 
some degree to draw the cases to a point; 
he generally begins a title with some modern 
determination, in the reign of Henry VIII., 
as a kind of rule to guide the reader in his 
progress through the heap of ancient cases 
which follow. He abridges with great care, 
in the language of his own time, sometimes 
adding a short observation, or guaere, fur- 
nished by the experience of later times. So 
that, upon the whole, the substance of the 
Year-books, to which it is an excellent reper- 
tory, is conveyed in this one volume, in a 
style and manner more generally acceptable 
than the original. This has the praise of 
being the most correct of these works. How- 
ever, such works, with all their use, can 
rarely be ultimately relied on; the opinion 
of a court can hardly be so abridged as to 
convey all the circumstances which had their 
weight in a determination; something will 
escape in the transfusion. As far as the 
nature of their design can go, they are of 
excellent use; and the full extent of their 
design was not tried till the very methodical 
work of Mr. Justice Rolle appeared, and the 
modern ones of Bacon and Comyns. An ap- 
plication to such a work as this to compre- 
hend the great outline and extent of any 
branch, and a patient reading of the particu- 
lar cases reported at length, more minutely 
to discern the grounds and principles upon 
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which they were adjudged, is a union of 
labours which is necessary to form clear 
conceptions of the law. 

Other treatises were published in the 
latter part of this reign. In 1583, Cromp- 
ton printed in French “‘ The Office and Au- 
thority of a Justice of the Peace,” principally 
taken from Fitzherbert’s works, enlarged by 
the same author. After this Mr. Lambard 
revised his “‘ Eirenacha,” or the ‘‘ Office of a 
Justice of Peace,” which had gone through 
two editions, one in 1579, the other in 1581; 
and, making great use of Mr. Crompton’s 
book which had been published in the mean- 
time, reprinted it in English, in 1599. This 
work was much more full, complete and 
satisfactory than any of the former. The 
office of these magistrates had become bur- 
densome, owing to the increase of laws and 
the multitude of concerns they were to de- 
termine on. It was very necessary that some 
pains should be taken to smooth the way 
towards the attainment of the requisite 
knowledge by some well-digested treatise. 
The criminal law is treated by this author 
in a very different way from any who went 
before him. It has none of the concise 
starchness discovered in the compilations of 
Staunforde and Fitzherbert, but discourses 
more at large in the liberal style which few 
writers upon the law had condescended to 





imitate since the time of Bracton, Fleta, and 
Britton. Fortescue’s book, ‘‘De Laudibus,” 
and the “Doctor and Student,” were the 
only pieces (unless Littleton may be thought 
worthy to be accepted) of authority upon 
legal subjects which were not put together 
with all the closeness and dryness of mere 
compilations. 

Mr. Crompton printed also, in 1594, a 
French treatise on the “ Authority and Juris- 
diction of Courts,” a book which left suffi- 
cient room for the additions and improve- 
ments made by writers who soon followed 
him on the same subject. A spirit of in- 
quiry had spread itself, which would not be 
satisfied with the materials of modern knowl- 
edge; it began to look higher, and to in- 
vestigate the antiquity and history of our 
jurisprudence. To forward this was printed, 
in 1569, the valuable code of our ancient 
law written by Bracton; and to carry this 
pursuit still further, Mr. Lambard printed, 
in 1568, his ‘“ Archaionomia,” containing 
the Anglo-Saxon laws, those of William the 
Conqueror, and of Henry I. Thus were the 
old volumes of the law once more brought 
into observation. However, at this dis- 
tance of time, they fell rather into the hands 
of the inquisitive and learned, than afforded 
much assistance to the practiser. — Reeves’ 
History of the English Law. 
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THE MEDICAL EXPERT AS A WITNESS. 


By FRANK S. RICE. 


F all the cant that’s canted in this cant- 

ing world, expert medical cant is the 
most pernicious; and of all species of evi- 
dence offered in a court of justice, none is 
so thatched with suspicion or further re- 
moved from every suggestion of usefulness 
as is the evidence of a medical expert. 

Indeed these glib-tongued pundits have 
so effectually discountenanced themselves in 
juridical estimation that to adopt the vigor- 
ous language of Lord Chancellor Campbell 
in the Tracy Peerage case (10 Clark & F. 
154): “They come with such a bias on 
their minds to support the cause in which 
they are embarked, that hardly any weight 
should be given to their evidence.” 

Mr. Justice Earl of the New York Court 
of Appeals, commenting upon this declara- 
tion of the distinguished chancellor, says: 
‘Without indorsing this strong language 
which is, however, countenanced by the 
utterance of other judges and of some text- 
writers, and believing that opinion evidence 
is in many cases absolutely essential in the 
administration of justice, yet we think it 
should not be much encouraged and should 
be received only in case of necessity. Better 
results will generally be reached by taking 
the impartial, unbiased judgments of twelve 
jurors of common sense and common ex- 
perience, than by taking the opinions of ex- 
perts, whose views cannot fail to be warped 
by a desire to promote the cause in which 
they are enlisted.” (Ferguson v. Hubbel, 
97 N. Y. 507.) 

Subsequeritly another judge of the same 
court, wishing to italicize this condemnation, 
and affix an indelible brand upon the whole 
“job lot,” said: ‘ The frequent spectacle of 
scientific experts differing in their opinions 
upon the case, according to the side upon 
which retained, tends much to discredit such 








testimony, or to impair its force and useful- 
ness, and inclines us to prefer the formation 
of an opinion upon the real facts, when the 
case is not one beyond the penetration and 
grasp of the ordinary mind. (People v. 
Kemler, 119 N. Y. 580.) 

Mr. Wharton pilloried the whole guild in 
one of his most admired passages which is 
still quoted with approbation : — 

‘“‘ Few specialties are so small as not to be 
torn by factions; and often, the smaller the 
specialty, the bitterer and more inflaming 
and distorting are the animosities by which 
these factions are possessed. Peculiarly is this 
the case in matters psychological, in which 
there is no hypothesis so monstrous that an 
expert cannot be found to swear to tt on the 
stand, and to defend it with vehemence when 
off the stand. ‘ Nihil tam absurde dici potest, 
quod non dictatur ab aliquo philosophorum.’ 
In the second place, the retaining of experts 
by a fee proportioned to the importance of 
their testimony, is now, in cases in which they 
are required, as customary as in the retain- 
ing of lawyers. No court would take as 
authority the sworn statement of law given 
by counsel retained on a particular side, for 
the reason that the most high-minded men 
are so swayed by an employment of this 
kind, as to lose the power of impartial judg- 
ment; and so intense is their conviction that 
there is no civilized community in which.the 
reception of a present from a suitor does not 
only disqualify but disgrace a judge. Hence 
it is that, apart from the partisan temper 
more or less common to experts, their utter- 
ances, now that they have as a class become 
the retained agents of parties, have lost all 
judicial authority, and are entitled only to 
the weight which a sound and cautious criti- 
cism would award to the testimony itself. In 
adjusting this criticism, a large allowance 
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must be made for the bias necessarily be- 
longing to men retained to advocate a cause, 
who speak not as to fact, but as to opinion ; 
and who are selected on all moot questions, 
either from the prior advocacy of, or from 
their readiness to adopt, the opinion to be 
proved.” (Whart. Crim. Ev. sect. 420.) 

At no period since the revival of learning 
has the medical fraternity been in sucha 
seething ferment over every phase of the 
curative art as at the present time. The dif- 
ferent schools will agree upon nothing, and 
all the way from the most recent discoveries 
of pharmaceutical chemistry to Laennec’s 
theory of ‘‘ Auscultation,” there is a wide 
welter of ‘barbaric yawp” shoreless as 
Malebolge. Even practitioners of the same 
school cannot agree upon the same manner 
of treatment, nor upon the application of 
the same remedial drugs. What hope then 
for our “expert”? His testimony is en- 
tirely neutralized by the ‘opposing ex- 
pert” and the jury, that helpless receptacle 
of all known drivel, are reduced to a 
state of mental putrefaction in their abor- 
tive attempts to harmonize the discordant 
views. 

Let us consider briefly the usual environ- 
ment of the average physician before he be- 
comes deified as an expert. From the time 
he leaves college, his life is spent among 
those who are hopelessly ignorant of materia 
medica or of clinical procedure. Impercep- 
tibly there fastens upon him, by insidious 
and. subterraneous approaches, an exalted 
opinion of his own accomplishments, and a 
corresponding contempt for antagonistic 
views. He is a monomaniac on the subject 
of his own importance. The lawyer is eman- 
cipated in great measure from the effects of 
such an existence, as his postulates are con- 
stantly the subject of criticism and demur, 
his position and theories are controverted 
and denied, and by constant contact and 
attrition with other superior minds, he is 
admonished to place salutary limitations 
upon his own conceits, while he absorbs a 








“a 
wholesome respect for the opinion of his 
legal fraters. 

Not so with the physician. At rare inter- 
vals, usually at the instigation of an admirer, 
he is called into consultation on a critical 
case. There is no occasion in such an event 
for controversy. His presence would not be 
requested if there were the least danger of 
such a calamity. Professional etiquette re- 
quires him to sustain his colleague or co- 
practitioner, and they meet in that spirit of 
camaraderie which makes disagreement im- 
possible; both agree that it is infinitely 
better that the patient should ‘“ demit,” 
under the prescribed regulations in such 
case made and provided, rather than that 
he should survive through innovation on that 
sacramental thing known as the “regular 
practice.” 

The consequence of this training per- 
sisted in for a series of years without the 
least deviation, enables the serene olympian 
to mount the witness stand with the perfect 
composure and touch-me-not-ish-ness that 
belongs to the elect Brahminical caste. 

He answers the interrogatories with a 
chilling and glacial hauteur that shows the 
impervious nature of his conceit and the 
braying folly of any attempt to remove it. 
Long years of hectoring over hypochon- 
driacs, valetudinarians and hospital nurses 
has imparted an aspect of infallibility to his 
ipse dixit, that nothing but the most drop- 
sical temerity would dispute. He is looked 
upon as the Gog and Magog of Hunnish 
desolation to any theorizing that contra- 
dicts that sacramental thing known as his 
“opinion.” His narrative, delivered with 
all the technique of his cult, flows out in 
vague profusion that usually indicates the 
censorial character of a pedagogic mind. 
The language which he regards as classically 
elegant is merely pedantically dull; still you 
may gather from his “reverie” that the 
Esculapian pollen as garnered by the ortho- 
dox school which he represents is a wonder- 
fully remedial product, but the nauseating 
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compounds of the vagrants who represent 
the “Hahnemann whims” are merely the 
disguised processes of a lingering death. 
If there are contending factions in his own 
specialty, our M.D. relapses into dogma- 
tism, and we are apt to find a touch of 
irony now and then — when he refers to the 
“advanced scholarship of the profession,” 
and the “‘ demonstrations regarding the de- 
velopment of the microbe.” Clotted non- 
sense of this type can never become the 
adjunct of intelligent exposition — it only 
leads to bewilder and dazzles to betray. 

Thus far we have lingered in our exposé 
of the medical expert upon mere deficiencies 
in good taste and those debonair attitudes 
of mind that make a man an agreeable com- 
panion—we have regarded nothing that 
menaces his integrity, or suggests more than 
ordinary caution in accepting his statements. 
Unfortunately, however, there is a distinc- 
tively knavish element in his testimony that 
assumes many disguises if plausibly pre- 
sented and adroitly maintained. And right 
here are disclosed the most pernicious effects 
of expert testimony, as, in the very nature 
of the case, most of his evidence can only be 
rebutted by the testimony of an equally 
adroit specialist, neither of whom incurs any 
particular risk of exposure, even in case of 
pure fabrication. With this certainty of 
practical immunity from detection, we have 
the materials galore for some very ostenta- 
tious and unembarrassed lying that is sure 
to react somewhere on somebody, and lay 
the foundation, at least, for serious miscon- 
ceptions that breed mischief to the cause of 
abstract justice. 

In his first estate, before the corruptions 
of the world, the flesh and the devil had de- 
moralized him, the medical expert was a 
formidable ally of justice, in high repute 
and with many emoluments before him. 
But lucre sapped his virtue and made him 
venal. It is indisputable that the principal 


abuse engrafted upon modern expert evi- 
dence arises directly from the enormous 





fees, so called, that are paid to these pam- 
pered witnesses. The ordinary subpeena is 
sufficient to bring into any court, the multi- 
millionaires of the country — the very Titans 
of our industrial enterprises, ‘ the “men, in 
short, that have made America.” But to 
secure the invaluable testimony of the “ medi- 
cal expert” resort is had to methods peril- 
ously close to bribery. Where is the dis- 
tinction, in effect, between paying a witness 
an exorbitant sum of money for his testi- 
mony, under the flimsy guise of a “ fee,” 
or openly bribing him to say the same 
thing? Is it not morally certain that all his 
sympathies, prejudices and predilections are 
enlisted upon the side that solicits his pat- 
ronage and pays royally for it? And is he 
not in a more compromised position, if pos- 
sible, when that fee or payment is contingent 
upon the success of the party calling him? 
(See Pollak v. Gregory, 9 Bosw., N. Y. 116.) 
If not bribery, it has every thing bad about 
it except bribery. Sensitized minds shrink 
from cohabiting with so opprobrious a term, 
but in masculine terminology there is no 
other substitute or synonym. . 

The foregoing views have been in part 
suggested by that monumental exhibit of 
expert imbecility known as the Leutgert 
case. Of all the ghastly travesties upon 
common justice and common sense that 
have disgraced these closing years of the 
nineteenth century, that trial will probably 
stand as “primus inter pares.’ The demo- 
niacal efforts of the experts to contra- 
dict each other and to prove some rival 
school of anatomy to be the mere nursing 
mother of a hoard of fakirs resulted, as 
might have been expected, in the total 
eclipse of the last faint struggling ray of in- 
telligence that the jury may be supposed to 
have possessed, and the criminal jurispru- 
dence of this country has been disgraced by 
a verdict which, broadly rendered says: 
“He’s guilty of murder though you haven’t 
proved the crime”; thus totally ignoring 
that hoary old doctrine known as “ reason- 
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able doubt.” For such idiotic results, the 
medical expert is alone responsible, and it is 
quite time he was given a baptism of com- 
mon sense before being admitted to the wit- 
ness box. No court on earth should be 
compelled to squander its time in balancing 
the respective merits of rival experts in 
matters involving a mere theory. That 
theory, while it may be right, and is quite 
apt to be plausible, may also be inherently 
vicious and unconditionally bad; and to de- 
prive men of life and liberty on the vagaries 
of an “expert” is perilously close to the 
despotism and anarchy of the gothic ages. 
Leutgert is breaking down under a sentence 
of life imprisonment rendered on the theory 
that his wife’s bones were found in a sausage 
vat, and yet some of the most eminent osteo- 
logists of the age vehemently insist that the 
bones in question ‘belonged to a hog.” 
Verily the gentle elegiac poet of ‘“ Dead 
Man’s Gulch” sized up the medical expert 
and his perplexities, when he wrote that 
touching threnody on the untimely death 
of little Obey Dilldock: — 


‘* There was a small boy had some powder 
But in efforts to make it go louder, 
The M.D. couldn’t tell 
The débris when it fell, 
From a large sized dish of clam chowder.” 





We will conclude our comment with 
a quotation from a discriminating article 
in 8 Western Jurist, 131. The writer 
had evidently been “down to the tavern 
to swear at the judge,” but his trip 
did not interfere with some very just 
expressions, and some equally just con- 
clusions. 

“‘ Glaring as are the mischiefs which grow 


‘out of the practical working of this system, 


it is exceedingly difficult to meet and coun- 
teract them by any course of legislation. 
Provided his witnesses and their testimony 
are competent, it would not do to deny a 
suitor the right of selecting and taking such 
as he chooses, nor could the rule be changed 
by making a distinction between witnesses 
who testify as experts, and those who speak 
of what they know personally of the facts 
directly put in issue. If, therefore, there is 
no way of reaching the difficulty indirectly, 
the public must continue to witness such 
disgraceful exhibitions of scientific pugilism 
as have occurred in our courts, in which it is 
often difficult to determine whether, not 
knowing that of which he testifies, he falsi- 
fies through ignorance, or, knowing the truth, 
he purposely forbears to state such parts of 
it as will damage the cause which he is sum- 
moned to sustain.” 
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IRISH LEGAL REPARTEES. 


R. DANIEL RYAN KANE, says 
The Law Times, who lived into the 
eighties and was at the time of his death 
Recorder of Cork, was an eminent Chancery 
pleader in the time of Lord St. Leonard’s 
Irish chancellorships, in 1835 and 1841, as 
Sir Edward Sugden. Mr. Kane was gener- 
ally known as “ Mr. Dan Ran Cawn”— Sir 
Edward Sugden’s pronunciation of his name 
on coming over to Ireland as chancellor when 
wholly inexperienced with the pronunciation 
of Irish patronymics. Mr. Kane was cele- 
brated, not merely for his knowledge of law, 
but for his doz mots. On one occasion, when 
a brief had been sent to a young barrister in 
an insurance case in which his father, a 
medical man, was an important witness, 
a gentleman asked Mr. Kane, ‘‘ Who is this 
young man? Is he a special counsel?” 
“Oh, no,” was the reply, “he’s counsel by 
prescription.” Mr. Stephen Collins, Q. C., 
the father of the present Lord Justice of Ap- 
peal in England, was an eminent leader at the 
Irish Bar and famed for the subtlety of his 
mind. On appearing in court as counsel with 
Mr. Pigot, Q. C., who was afterwards Lord 
Chief Baron of the Irish Court of Ex- 
chequer, a controversy arose as to who 
should be the leader, as Mr. Collins, al- 
though senior in standing to Mr. Pigot, was 
still in stuff, while Mr. Pigot had already 
taken silk. ‘I yield,’ said Mr. Collins, 
“my friend holds the honors.” “ Faith, if 
he does, Stephen,” observed a Mr. Herrick, 
*’tis you have all the tricks.” 

Mr. Jonathan Henn, Q. C., a brother-in- 
law of Mr. Collins, who was for thirty years 
the recognized leader of the Munster Cir- 
cuit, from which he retired some years be- 
fore his death in 1874, was one of the most 
noted legal wits of his generation. When 


Mr. Blackburn, who was subsequently Lord 
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Chief Justice and Lord Chancellor of Ireland, 
had retired, with the fall of his administration, 
from the post of Attorney-General for Ire- 
land, he came down as “special” to the 
Cork Assizes. Mr. Henn, who was counsel 
on the other side, thus commenced his ad- 
dress to the jury: “ Little, gentlemen, can 
my poor client compete with the galaxy of 
talent arrayed against him on the other side, 
including, if a theatrical phrase may be in- 
dulged in, a star of the first magnitude, or 
rather, I might say (the ministry had just re- 
signed), a comet which has lost its tail?” 
Someone in the presence of Henn proposed 
the riddle, which was new to him, “ Why 
should the captain of a ship never be at a 
loss for an egg?” ‘ Because,” said Henn, 
immediately solving it, ‘he can always lay- 
to (two).” He was asked, “ How came you, 
Jonathan, to guess that?” ‘ Who,” was the 
prompt reply, “‘had a better right to guess 
it than a hen ?” 

Mr. M. J. Barry, who was afterwards Pro- 
fessor of Law in Queen’s College, Cork, was 
celebrated for his powers of repartee. He 
applied, on one occasion, on behalf of a 
man, who dealt in horses and sugar-sticks, 
for an interpleader order. The late Mr. 
Justice Ball, before whom the application 
was heard, remarked, “ Your client has a 
strange medley of trades, Mr. Barry?” 
“There is a great affinity between horses 
and sugar-sticks, my Lord,” was the reply. 
“How so?” inquired the judge. ‘ The 
more you /ick them the faster they go,” 
was the witty reply. 

Mr. Barry, who was a junior contempo- 
rary of O’Connell, related many of O’Con- 
nell’s don mots to Mr. O’Flanaghan, which 
have been recorded in his work on the Irish 
Bar. The following may serve as specimens 
of his inimitable humor. 
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A very notorious Whiteboy, named Grey, 
whose depredations ranged over the whole 
province of Munster, was caught at last. 
O’Connell was retained to defend him at 
the Cork Assizes. While the trial was pro- 
ceeding in the criminal court, a heavy civil 
case, in which O’Connell was also counsel, 
was proceeding in the record court. O’Con- 
nell, notwithstanding pressing messages re- 
questing his attendance in the civil court, 
refused to leave the crown court till he 
heard the verdict— which was one of ac- 
quittal in Grey’s case, when he instantly 
rushed to the record court. ‘‘O’Connell,” 
said Mr. Serjeant (afterwards Judge) Jack- 
son, “‘why have you been so long away?” 
in rather an irritated tone; ‘‘why have you 
been so long away?” “I could not leave 
Grey while his case was on,” replied O’Con- 
nell. ‘‘ What was the verdict?” ‘ Acquit- 
tal.” “Then you have got off a wretch who 
was unfit to live,” said Jackson. The serjeant 
was remarkable for his piety, so O’Connell 
replied, ‘I am sure, my dear friend, you will 
agree with me that a man whom you regard 
as unfit to live would be still more unfit to 
die.” 

O'Connell defended a man named Hogan, 
charged with murder. A hat believed to be 
the prisoner’s was found close to the body 
of the murdered man, and this was the 
principal ground for supposing Hogan to 
be the murderer. The Crown counsel made 
a strong point on the hat, which was pro- 
duced in court. O’Connell cross-examined 
the neighbor of the prisoner who identified 
it. ‘It is not different from other hats,” 
said O’Connell. ‘Well, seemingly, but I 
know the hat.” ‘Are you perfectly sure 
that this was the hat found near the body?” 
“Sartin sure.” O’Connell proceeded to in- 
spect the hat, and turned up the lining, peer- 
ing very carefully into the interior. ‘Was 
the prisoner's name, P-A-T H-O-G-A-N (he 
spelled each letter slowly) in it at the time 
you found it?” ‘’T was of coorse.” “You 
could not be mistaken.” “No, sir.” ‘“ And 





all you swore is as true as that?” ‘ Quite.” 
“Then go off the table this minute,” cried 
O’Connell. Addressing the judge, he said, 
‘“‘ My Lord, there can be no conviction here. 
There is no name in the hat.” The prisoner 
was at once acquitted. i 

O’Connell was endeavoring to change the 
venue in an action from Dublin to Kerry. 
The motion was resisted by a Mr. Scriven, 
a gentleman strongly opposed to O’Connell 
in politics, and of a somewhat forbidding 
countenance. He stated that he had never 
been in Kerry, and had no knowledge of 
that part of Ireland. ‘ Oh,” replied O’Con- 
nell, “I will be very glad to welcome my 
learned friend and show him the lovely 
lakes of Killarney.” ‘ Yes,” growled Mr. 
Scriven, “I suppose the bottom of them.” 
‘““No, no,” retorted O’Connell, ‘I would not 
frighten the fish.” 

A Mr. Bennett, a leader on the Munster 
circuit, was of a somewhat morose temper. 
On one occasion, Mr. Bennett, having to go 
from one court to another and fearful of the 
draught in the corridor, asked O’Connell to 
lend him his fur cap which was then lying 
on the seat beside him. ‘ You may take it 
with pleasure,” replied O’Connell, “ only as 
this is the cap of good humor, I fear it will 
not fit you.” 

O’Conneil did not confine his witticisms 
to members of the bar. When Serjeant 
Lefroy, who was afterwards Chief Justice of 
Ireland, went to the Munster circuit as 
Commissioner of Assize, he had recently 
been taking a very active part in advocacy 
of the Society for the Conversion of the 
Jews, while O’Connell was, at the same time, 
agitating for the Roman Catholic emancipa- 
tion. Amongst the criminal cases tried by 
the serjeant at Cork was one for the larceny 
of several ancient coins, some of the Hebrew 
kings and others of the Czsars. O’Connell 
was engaged to defend the accused, and 
when the coins were produced in court Ser- 
jeant Lefroy expressed a desire to inspect 
them. O’Connell, laying stress on the words 
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said, “ Hand his lordship the Jewish ones, 
but give me the Roman.” 

With the sole exception of O’Connell, the 
greatest Irish advocate of the present cen- 
tury was Mr. Robert Holmes, who died in 
1852 in his ninetieth year. Mr. Holmes 
was a brother-in-law of Robert Emmet, the 
leader in the insurrectionary movement of 
1803, and was himself arrested during that 
period as a suspect, although he was wholly 
innocent of treasonable practices. Emmet’s 
execution and his own wrongs had made 
him an implacable hater of English admin- 
istrations. He refused again and again the 
offers of “silk” which were pressed upon 
him, and declined the office of solicitor- 
general, which was at his disposal as a 
member of the outer bar. Mr. Holmes’ 
wit was of a somewhat caustic order. Here 
are two specimens of his sarcastic humor. 
Having in vain pressed a point in favor of 
his clients upon the Barons of. the Ex- 
chequer, who one and all were quite against 
him, he said he would be content if they 
allowed him to refer to a very recent judg- 
ment of the Court of Appeal in England 
which he thought in point. “No use at 
all, Mr. Holmes,” said the Chief Baron 
O’Grady, who probably suspected what was 
coming. ‘Only two lines, my lord,” per- 
sisted Holmes. ‘ Well, Mr. Holmes, as you 





say it is in point, let us have it,” remarked 
Baron Pennefather. Holmes opened a re- 
cent number of the House of Lords’ cases, 
and read from the judgment in an appeal 
case reversing the decision of the. Irish 
Court of Exchequer: ‘ The Court of Com- 
mon Pleas in Ireland is seldom right — the 
Court of Exchequer never.” While Bench 
and Bar were quite taken aback by this in- 
stance of Holmes’ sarcasm, Chief Baron 
O’Grady drawled out, ‘“‘ Now, brother Penne- 
father, see what you got by your politeness.” 
On one occasion Mr. James Scott, Q. C., 
came into the Queen’s Bench when a case 
had been called, very heated, and said, ‘‘ My 
lords, I beg to assure your lordships I feel 
so exhausted I am quite unable to argue this 
case. I have been speaking for three hours 
in the Court of Exchequer, and I am quite 
tired, my lords, and pray excuse me, I 
must get some refreshment.” The Chief 
Justice bowed, and said, “ Certainly, Mr. 
Scott,” so that gentleman left the court. 
‘Mr. Holmes, you are in this case,” said 
the Chief Justice, ‘‘ We'll be happy to hear 
you.” ‘Really, my Lord, I am very tired, 
too,” said Mr. Holmes. “Surely,” said the 
Chief Justice, “‘ you have not been speaking 
for three hours in the Court of Exchequer! 
What has tired you?” “TI have been listen- 
ing to Mr. Scott,” was the sarcastic reply. 


A PHILIPPINE EXECUTION. 


R. STEVENS in his new book entitled 
“Manila before the War,” throws a 

curious light upon the domestic institutions 
of the Philippines by his description of the 
execution of two men who were convicted of 
chopping a Spaniard to pieces to get the 
few dollars which he kept in his house, and 
to avenge themselves for harsh treatment. 
They were nothing more than native boys, 
one twenty and the other twenty-two, em- 





ployed as servants in the family of the un- 
fortunate victim. On the fatal day, shortly 
after sunrise, crowds of people had already 
begun to come together from the adjoining 
districts. Carriages of all classes rolled in 
from all directions. Chinamen with queues, 
natives with their wives, women with their 
infants, young girls and children, old men 
and maidens, were all there dressed in their 
best clothes. At last the solemn proces- 











A Philippine Execution. 





471 





sion came into view after its long journey 
from the central jail, over a mile away :— 

First came the cavalry, then a group of 
priests, among whom marched a man wear- 
ing an apron, carrying the sacred banner of 
the church, embroidered in black and gold. 
Next marched the prison officials, and be- 
hind them came two small, open tip-carts, 
drawn by ponies, in which traveled the con- 
demned men, each supported by a couple 
of priests, who held crucifixes before their 
eyes, exhorting them to confess and believe. 

Following the carts, which were surrounded 
by a square of soldiers, walked the execu- 
tioner, himself a condemned criminal, but 
spared from being executed by his choosing 
to accept the office of public executioner. 
Last of all came a small company of sol- 
diers, with bayoneted guns, and the whole 
procession advanced to the foot of the steps 
leading to the platform. 

The garroting instrument seems to con- 
sist of a collar of brass, whose front piece 
opens on a hinge, and part of whose rear 
portion is susceptible to being suddenly 
pushed forward by the impulse of a big, 
fourth-rate screw working through the post, 
something after the system ofa letter-press. 
The criminal sentenced to death is seated on 
a small board attached to the upright, his 
neck is placed in the brass collar, the front 
piece is snapped to, and when all is ready, 
the executioner merely gives the handle of 
the screw a complete turn. The small, 
moving back piece in the collar is by this 
means suddenly pushed forward against the 
top of the spine of the unfortunate, and 
death comes instantaneously from the snap- 
ping of the spinal cord. 

The executioner, in a derby hat, black 
coat, white breeches, and no shoes, took his 





position behind the post at one side of the 
scaffold, and the first victim was carried up 
out of the cart and seated on the narrow 
bench. He was too weak to help himself 
or make resistance; the black cloak was 
thrown over his shoulders, a rope tied 
around his waist, the hood drawn down over 
his face, and the collar sprung around his 
neck. Then while two priests, with un- 
covered heads, held their crucifixes up be- 
fore him, and sprinkled holy water over the 
hood and long, black death robes, the chief 
prison official waved his sword, the execu- 
tioner gave the big screw-handle a sudden 
twist till his arms crossed, and without a 
motion of any sort, except a slight forward 
movement of the naked feet, the first of the 
condemned men had solved the great prob- 
lem. 

The second poor wretch all the while 
cowered in the little cart; but when his turn 
came he ascended the steps with more forti- 
tude. After he had put on the long, black 
gown and hood, he seated himself on the 
bench at the second post, and the same 
process was repeated. But the screw-thread 
seemed to be rusty, and one of the native 
officials helped the executioner give the 
handle an additional turn, for which he was 
promptly fined twenty dollars. The doctor 
tarried a few moments on the scaffold, the 
priests read several prayers and shook the 
holy water over the immovable black- robed 
figures wedded to the posts, and then, after 
one of the acolytes had nearly set fire to the 
flowing gown of the head padre with his 
long candle, every one descended. 

The crowds began to disperse, the young 
girls chatted and joked with each other, the 
curious were satisfied, and the bamboo-trees 
were left to lift their heads at leisure. 
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SCOLDS; AND HOW THEY CURED THEM IN THE “GOOD 
OLD TIMES.”’ 


By LLEWELLYN Jewitt, F. S. A. Etc., Etc. 


F the other examples of Staffordshire 

branks the two most curious are those 
of Hamstall Ridware and Lichfield, but 
others also existed at Walsall and Beaude- 
sert. That at the Manor House at Ham- 
stall Ridware is a very complicated frame- 
work, consisting of three encircling hoops, 
bound together by three iron bands cross- 
ing each other at the top, and thus dividing 
the circumference into six parts. At the 
top is a plate and ring; and in front a mask 
pierced for the eyes, nose, etc., must have 





given it a hideously burlesque appearance 
when worn. It opens at the back with a 
door, in the same manner as a lantern. : 

The Lichfield one is a single hoop, with a 
tongue-plate or knife, a front band pierced for 
the nose, and four other bands meeting and 
fastening at top, where they join together. 
The chain and fastening are on the left side. 
This is shown in accompanying engraving. 

At Morpeth a very good example exists, 
and its use is thus recorded : — 


5. 








“Dec. 3, 1741. Elizabeth, wife of George 
Holborn, was punished with the branks for two 
hours at the Market Cross, Morpeth, by order of 
Mr. Thomas Gait, and Mr. George Nicholls, then 
Bailiffs, for scandalous and opprobious language 
to several persons in town, as well as to said 
Bailiffs.” 


For the drawing from which the accom- 
panying engraving is made, I am indebted to 
B. Woodman, Esq., the town clerk at Mor- 
peth. This example of brank has not be- 
The illustrations show 


fore been engraved. 





the brank in its proper form, and opened 
so as to receive the head of the delin- 
quent. 

At Ludlow a very remarkable and indeed 
unique instrument of torture, allied to the 
brank, is preserved. Anaccount of this ex- 
ample, by Mr. Way, with an engraving, ap- 
peared in the “ Archzological Journal,” 
from which we make the following quota- 
tion in the words of Mr. Bernard Smith as 
communicated to Mr. Way: — 
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“T think you will find these iron head-pieces 
to belong to a class of engines of far more for- 
midable character than branks. Their powerful 
screwing apparatus seems calculated to force the 
iron mask with torturing effect upon the brow of 
the victim. There are no eye-holes, but con- 
cavities in their places, as though to allow for the 
starting of the eye-balls under violent pressure. 
There is a strong bar with a square’ hole, evi- 
dently intended to fasten the criminal against a 
wall, or perhaps to the pillory; for I have heard 
it said these intruments were used to keep the 
head steady during the infliction of branding. 
Another cruel engine in the Ludlow Museum, ap- 
pears to have been intended to dislocate the arm, 
and to cramp or crush the fingers at the same 
time. It is so much mutilated as to render its 
mode of application very difficult to make out.” 


At Worcester is a somewhat similar speci- 
men, which has been described by Mr. Noake 








in his ‘‘ Worcester in the Olden Time,” and 
is thus also described in Mr. Stanley’s 
‘“Worcester Guide,” —a work far superior 
to most of its class : — 


“On the wall of the Guildhall is hung an an- 
cient instrument of punishment, somewhat like a 
helmet. The head was inserted in the helmet; 
and the visor, being connected with two upright 
toothed rods, was drawn up or down by means of 
a key winding up the end of a third rod which 
passes horizontally across the top of the helmet, 
and which rod is furnished with cogs at the end, 
to fit into the teeth of the perpendicular rods. 
The visor was thus drawn up tightly, so as to 
completely darken the eyes and shut the mouth, 
while a slit in the visor admits of the protrusion 
of the nose. This is supposed to be a ‘ brank’ — 
an instrument for punishing scolding women and 
others, and is probably of the date of Henry VII’s 
reign.” 

The Worcester corporation accounts con- 
tain several allusions to the use of the brank 
and the gumm stoole, or ducking stoole 
‘‘for scoulds,” to which I shall have occa- 
sion again to allude. One of these entries 
is: — 

“1658. — Paid for mending the bridle for 


bridleing of scoulds, and two cords for the same. 
js. ijd.” 





At Shrewsbury, a brank of simple form 
is still preserved by the corporation. It has 
never before been engraved, and I am en- 
abled to add it to my present paper, through 
the kind attention of Mr. Pidgeon, the treas- 
urer to the corporation, who, at my request, 
forwarded me the sketch from which the en- 
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graving has been executed, and accompanied 
it by the following note : — 


“The brank,” or “bridle,” is seven inches in 
height — it is formed of a hoop of iron about one 
inch in depth, hinged in two places, so as to en- 
circle the head. The gag, one and a half inch in 
length, is rivetted to the front portion of this band, 
and when placed in the mouth, the tongue is so 
effectually compressed, that the most loquacious 
scold is rendered unintelligible. Above this rises 
an arched plate, which serves as an opening for 
the nose, and extends over the forehead, joined 
by another hinged band, which terminates in a 
fastening at the back of the neck, where a small 
chain adapts the ‘bridle’ to the size of the occip- 
ital portion of the head.” 


If I were not fearful of being termed un- 
gallant, I should be tempted to offer a fresh 
derivation for the name of this ancient town. 
Shrewsbury, or the town of Shrews, is a fit 
place to preserve as a relic of its derivation, 
a bridle of this kind! It may have been used 
for the ‘‘ taming of the shrews,” and bring- 
ing the ladies of Shrewsbury to their present 
quiet and happy state! 

At Bolton-le-Moors even, within memory, 
a bridle was used as a punishment for pros- 
titutes. The bridle was fixed in their mouths 
and tied at the back of their heads with gay 
ribbons, and thus the frail ones were paraded 
from the cross to the church-steps and back 





again, by the parish beadles. In the same 
county, examples are known at Holme, and 
at Warrington, where a remarkably fine 
specimen was formerly in the possession of 
Dr. Kendrick, who presented it to Mr. Mayer, 





in whose museum it is still preserved. It is 
erroneously stated in Mr. Brushfield’s paper 
to have been formerly in Knutsford Gaol. 
At .Manchester, too, one has been in use 
until late years. For a sketch of this I am 
indebted to Mr. T. N. Brushfield, of Chester, 
and also for the one formerly used in Ken- 
dal workhouse. The Manchester example 
is of very similar form to the Chesterfield 
one, and is curious as being wrapped round 
with colored ribbons and papers, and hav- 
ing a bunch of ribbons at the top. 

The Kendal brank is curious as having 
two hoops, the lower one joining the nose- 


. piece, and passing round the cheeks, while 
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the knife, or plate, is a continuation of the 
nose-piece bent inwards. 

Of the following Cheshire examples, an 
excellent account has been given by Mr. 
Brushfield, in a paper read by him before 
the Historic Society of Chester, and printed 
in its transactions. At Altrincham, the brank 
is a rudely constructed hoop and band, 
fastening with a loop and ring behind; the 
gag being a plain flat piece of iron. It is 
said that the instrument was used on an in- 
corrigible virago within forty years and that 
as she refused to walk through the streets, 
she was placed in a barrow and wheeled 
through the town. 

At Macclesfield, one is preserved in the 
Town Hall, where it hangs surrounded by 
other implements of a similar character. It 
has a single loop and band; the plate is 
turned down at the end, and the chain is 
fastened behind. It, too, has been used 
“‘within memory,” and the authorities are 
still supposed to possess the power of order- 
ing its infliction. In the inventory of articles 
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delivered to Sir Urian Leigh, on his election 
as Mayor, in 1623, this brank is described as 
‘a brydle for a curste queane.” 





At Congleton, a similar one is preserved 
in the Town Hall. In the corporation ac- 
counts is the following mention of it: — 

“Oct. 6, 1662. Matthew Lowndes, sworn 
gaol-keeper, and a list of the mace, Bridle 
for Scolding Women, bolts, locks, and mana- 
cles, given to him.” 

It appears to have been used as late as 
1824, and the following curious account is 
given in the paper to which we have re- 
ferred : — 


“It was formerly in the hands of the Town 
jailer, whose services were not unfrequently called 
into requisition. In the old-fashioned, half- 
timbered houses in the Borough, there was gen- 
erally fixed on one side of the large open fire- 
places, a hook, so that when a man’s wife in- 
dulged her scolding propensities, the husband 
sent for the Town jailer to bring the bridle, and 
had her bridled and chained to the hook until she 
promised to behave herself better for the future. 
I have seen one of these hooks, and have often 
heard husbands say to their wives, ‘If you don’t 
rest with your tongue, I’ll send for the bridle, and 
hook you up.’ The mayor and justices frequently 


called the instrument into use, for when women 
have been brought before them charged with 
street brawling, and insulting the constables and 
others while in the discharge of their duty, they 
have ordered them to be bridled, and led through 





the borough by the jailer. The last time this 
bridle was publicly used was A.D., 1824, when a 
woman was brought before the mayor (Bulkeley 
Johnson, Esq.,) and magistrates, one Monday, 
charged with scolding and using harsh language 
to the church wardens and constables as they 
went, on the Sunday morning, round the town to 
see that all the public-houses were empty and 
closed during divine service. On the examination, 
a Mr. Richard Edwards stated on oath ‘ that on 
going round the town with the church wardens on 
the previous day, they met the woman (Ann Run- 
corn) in a place near ‘The Cockshoot’ ; and that 
immediately on seeing them, she commenced a 
sally of abuse, calling them all the scoundrels and 
rogues she could lay her tongue to, and telling 
them ‘it would look better of them if they would 
look after their own houses, rather than go look- 
ing after other folks,’ which were far better than 
their own.’ After other abuse of a like character, 
they thought it only right to apprehend her, and 
so brought her before the bench on the following 
day. The mayor then delivered the following 
sentence : — ‘That it is the unanimous decision 
of the mayor and justices that the prisoner (Ann 
Runcorn) there and then have the town’s bridle 
for scolding women put upon her, and that she be 
led by the magistrates’ clerk’s clerk through every 
street in the town, as an example to all scolding 
women ; and that the mayor and magistrates were 
much obliged to the church wardens for bringing 
the case before them.’” ‘In this case,” Mr. 
Warrington adds, “I both heard the evidence 
and saw the decision carried out. The bridle 
was put on the woman, and she was then led 
through the town by one Prosper Haslam, the 
town clerk’s clerk, accompanied by hundreds of 
the inhabitants ; and on her return to the Town- 
Hall the bridle was taken off in the presence 
of the mayor, magistrates, constables, church 
wardens, and assembled inhabitants.” 


In the Warrington Museum, the brank 
formerly used at Carrington, is preserved. It 
is a very heavy and cumbrous instrument, 
furnished with four rings, probably for the 
purpose of tying it to the shoulders, and the 
gag is a fan-shaped one. The one in Mr. 
Mayer’s museum is a remarkably fine speci- 
men, consisting of a hoop with a band, open 
at front for the nose, and the crown of the 
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head is decorated with a cross, with two 
side pieces to fit against the head, and hold 
the brank 2x sztu. 

At Stockport, one is preserved which 
is perfectly unique both in form and in 
cruelty —in the latter particular approach- 
ing pretty closely to the Witches’ Bridle, 
before described. It is of very light con- 
struction, differing in this respect from all 





the other instances enumerated ;_ the ascend- 
ing nasal band terminates at the crown, and 
is strengthened by two lateral ones. The ex- 
traordinary part of the instrument, however, 
is the gag, which commences flat at the hoop 
and terminates in a bulbous extremity, which 
is covered with zvon pins, nine in number, 
there being three on the upper surface, three 
on the lower, and three pointing backwards ; 
and it is scarcely possible to affix it in its 
destined position without wounding the 
tongue. To make matters still worse, the 
chain (which yet remains attached, and, to- 
gether with a leathern thong added to 
lengthen it, measures two feet) is connected 
to the hoop at the fore part, as if to pu// the 
wearer of the bridle along on her unwilling 
tour of the streets; for it is very apparent 
that any motion of the gag must have lacer- 
ated the mouth very severely.” 

There was formerly another brank at the 
workhouse at Stockport, which was sold as 
old iron. 











In the city of Chester, itself, are no less 
than four examples at the present day. One 
of these is in the possession of Mr. Noyes, 
another is at the House of Industry, a third 
is in the City Gaol, where are also a curious 
pair of torture gloves, and the fourth is in the 


Water Tower museum. It is worthy of re- 
mark that the knives of all these are rasped, 
or roughed up into points, two of them being 
also similarly formed on the edges, so that 
they must have been extremely painful. 
Drayton, speaking of the Cheshire people, 
says, “ they of all England do to ancient cus- 
toms most cleave” ; and it would seem from 
the memorandums of the great number of 
branks still remaining, and from the forego- 
ing instances of the late use of them, that 
this character is a pretty correct one. 

My late friend, Mr. Carrington, to whom 
allusion has been made, relates that at a time 
when a brank was exhibited at a temporary 
museum, its singular form attracted the at- 
tention of some ladies who were present. 
He asked them if they knew what it was, 
when one of them replied, “I suppose it is 
to be put on the nose of vicious horses, who 
are addicted to biting” ; and, he adds, he 
was obliged to explain the ungallant reality ! 

Much more might be written about branks, 
but perhaps enough has been said to show 












the mode of use of the fiendish instruments 
of which the Chesterfield example is one of 
the most harmless varieties. I cannot, how- 
ever, resist the temptation, before closing 
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this paper, of reproducing from ‘ Current 
Notes” a representation, showing ‘ How 
Oulde Mary Curty’s tongue was branked for 
skandle,” at Yarmouth, sometime in the 
seventeenth century. 

There is no doubt that much absolute in- 
justice, much wanton cruelty, and much un- 





merited and undeserved punishment was in- 
flicted by the use of the brank, in those days 
which we call the “‘ good old times,” —days 
which undoubtedly ad their good, but 
which also at the same time had their evil, 
to an extent which we should be sorry to see 
again prevailing. 


‘‘ WHATSOEVER IS TERRENE.”’ 


By RupLe Dix SMITH. 


“ And yet time hath his revolutions ; there must be a period and an end to all temporal things, fis rerum, an end 


of names and dignities, and whatsoever is terrene ; and why not of De Vere? 


Where is Mortimer? Nay, which is more and most of all, where is Plantagenet ? 
sepulchers of mortality.” 


For where is Bohun? Whereis Mobray? 


They are entombed in the urns and 


Ch. J. Crewe in “ Oxford Peerage Case.” 


AMES and dignities are lost, 
Temporal things at last decay, 


Whatsoever is terrene, 


All in time will pass away. 


Where is now the proud De Vere? 
Bohun? Mobray ? Mortimer ? 
Plantagenet’s line antique, 
Search the tomb and sepulcher. 
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THE CONSTITUTION OR A THEORY — WHICH ? 


By BEN. 


RE the people of the United States 

prepared to give up the experiment 
ofconstitutional self-government? Uponthe 
answer to this question must depend the 
fate of the initiative and referendum, just 
now emerging from the academic into the 
realm of practical politics. The two systems 
are diametrically opposed, and both cannot 
exist in the same territory. Either we 
must give up our present constitutional 
system, or we must relegate the initiative 
and referendum to the domain of speculative 
thought, along with other impracticable 
theories, for it is as impossible to harmonize 
them as it is for oil and water to mingle. 
The idea that legislation ought to originate 
with the people, in their individual capac- 
ities, and that it should be finally submitted 
to the people, for their approval or disap- 
proval, is very attractive; it- flatters our 
personal vanity, adds to our self-esteem, and 
increases our individual importance, but it 
has one great and overwhelming objection, 
and that is that it makes no provision for 
the rights of minorities. The very hypothesis 
on which the initiative and referendum is 
based is that the majority shall rule, and 
any restriction upon this power is an admis- 
sion of the false premise on which the the- 
ory is predicated, and a confession of its 
inherent weakness. To assert the doctrine 
that the will of the majority is law, and then 
to undertake to limit that will by constitu- 
tional boundaries, is as absurd as it is illogi- 
cal, and we must abandon all thought of 
conservatism, and surrender the rights of 
individuals, communities and states to the 
unbridled will of the majority, whenever we 
consent to accept the initiative and referen- 
dum as a cure-all for the evils which society 
unquestionably suffers at the hands of selfish 
abuses of power. When the hero-patriots 





S. DEAN. 


of the Continental congress pledged their 
lives, their fortunes and their sacred honor 
to the Declaration of Independence, and 
asserted the doctrine that “all men are 
created equal, that they are endowed by 
their Creator with certain unalienable rights, 
that among these are life, liberty and the 
pursuit of happiness,” they did not con- 
template that transitory joy which we feel 
in following off the band on a holiday ex- 
cursion, but the happiness which comes 
from the peaceable possession of the fruits 
of industry and skill, enabling us to minister 
to the wants of those who are dependent 
upon us for their sustenance. Life and 
liberty belong to the animal man; the pur- 
suit of happiness to the rational, provident 
being. Realizing these facts the declara- 
tioncontinues: ‘‘ That to secure these rights, 
governments are instituted among men, 
deriving their just powers,” not from the 
will of the majority, but “from the consent 
of the governed.” That is the keystone in 
the arch of our constitutional system, and 
we are asked, after an experience of more 
than a century, to discard it; to surrender 
this great principle, and to accept in its 
place the cruel and arbitrary will of an irre- 
sponsible majority, moved by what preju- 
dices and what passions we know not. 

“‘ Toward the preservation of your govern- 
ment, and the permanency of your present 
happy state,” wrote Washington in his fare- 
well address, “ it is requisite, not only that 
you steadily discountenance irregular op- 
positions to its acknowledged authority, but 
also that you resist with care the spirit of 
innovation upon its principles, however 
specious its pretexts. One method of as- 
sault may be to effect, in the forms of the 
constitution, alterations which will impair 
the energy of the system, and thus to under- 
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mine what cannot be directly overthrown. 
In all the changes to which you may be. in- 
vited, remember that time and habit are at 
least as necessary to fix the true character 
of governments as of other human institu- 
tions; that experience is the surest standard 
by which to test the real tendency of the 
existing constitution of a country; that 
facility in changes, upon mere hypothesis 
and opinion, exposes to perpetual change, 
from the endless variety of hypothesis and 
opinion; and remember, especially, that for 
the efficient management of your common 
interests, in a country so extensive as ours, 
a government of as much vigor as is con- 
sistent with the perfect security of liberty, 
is indispensable. Liberty itself will find in 
such a government,’ with powers properly 
distributed and adjusted, its surest guardian. 
It is, indeed, little less than a name, where 
the government is too feebie to withstand 
the enterprises of faction, to confine each 
member of the society within the limits 
prescribed by the laws, and to maintain all 
in the secure enjoyment of the rights of 
person and property.” 

Probably no advocate of the initiative and 
referendum would admit (for they are patri- 
otic and high-minded in purpose, ) that it is 
intended to overthrow, or to emasculate the 
constitution. It may be asserted that not 
one in a thousand of those who have es- 
poused this theory have any idea that it 
has for its logical and inevitable result the 
abandonment of our constitutional system, 
with its safeguards for the individual, and it 
is because of this lack of knowledge of its 
ultimate results, that it finds many advocates 
among those who would naturally be looked 
to, to oppose its insidious encroachment upon 
the true theories of popular government. 
The advocates of the system, forgetting that 
some of the gravest crimes and the most 
cruel excesses, have been perpetrated by 
majorities; forgetting that majorities, hav- 
ing the power, are answerable to no one for 
their conduct, and that they have at all times 





the numbers to guarantee their own rights, 
plant themselves upon the proposition that 
the people are the sovereign power, and 
that whatever the people want, they should 
have, and seem to imagine that with this 
the argument is closed. If they go beyond 
this point, it is to assert that they are so 
strong in their position that no politician 
dares openly to bring the theory into ques- 
tion, and to impute to this much abused 
element of the body politic a cowardice and 
a mendacity, which, if justified by the ex- 
perience of this country, would have landed 
the ship of state upon the rocks of destruc- 
tion long before the present advocates of the 
initiative and referendum had arrived upon 
the scene tosaveit. The writer will assume, 
for the purposes of this discussion, that he 
is a politician, and he is opposed to the 
initiative and referendum :— 

First. Because he denies the right of the 
majority to rule, except within the limits 
consented to by those who are governed. 

Second. Because it seeks “to effect, in 
the forms of the constitution, alterations 
which will impair the energy of the system, 
and thus to undermine what cannot be di- 
rectly overthrown.” 

Third. Because it would obliterate the 
states, and produce a consolidated govern- 
ment, in which the rights of the individual 
would, sooner or later, be sacrificed to cum- 
bersome machinery or a monarchical form 
of government. 

Let us now briefly consider these propo- 
sitions. If the majority has the right to 
rule; if might makes right, then there can 
be no constitutional limitation upon the ma- 
jority in its conduct of government. The 
majority, in the view of the supporters of 
the initiative and referendum, constitute 
“the people,” whose right to govern de- 
pends not upon any moral grounds, not 
upon any considerations of individual rights, 
but upon the mere fact of numbers. If this 
premise is sound, then a majority of one 
individual, in a nation of 65,000,000 of 
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people, has a right to decide that the mi- 
nority shall accept the religious teachings of 
the Roman Catholic church, and, in com- 
mon with the majority, contribute to its 
support. Aye, it may even decree that the 
minority shall furnish all of the funds for 
the support of the religious institutions of 
the majority, as a penalty for being in the 
minority. This is the logic of the initiative 
and referendum, and we have a right to as- 
sume, in considering the merits of any ques- 
tion, that the worst that may happen is 
likely to occur. The constitutional system, 
recognizing that ‘the pursuit of happiness” 
demands that the individual shall be free to 
choose his own religious teachings, and that 
to secure this right ‘‘ governments are insti- 
tuted among men, deriving their just powers 
from the consent of the governed,” wisely 
stipulates in the fundamental law that “ con- 
gress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free 
exercise thereof,’ and as a guarantee that 
this clause will not be violated, and that the 
unalienable right of the individual to the 
“pursuit of happiness” will not be trans- 
gressed, it institutes a co-ordinate branch 
of the government, with the power to set 
aside any act of congress which transcends 
the limit of delegated powers. It will be 
urged, by those who believe that systems 
directly hostile to each other may be made 
to operate in the same territory, that there 
is no disposition to reopen the religious 
controversies of the past; that no one 
wants to change this feature of the constitu- 
tional system, and this is undoubtedly true 
as respects those who are urging the change, 
but we are dealing with a practical question 
of civil government, and one which compre- 
hends, not alone the high-minded idealist, 
but the good, bad and indifferent of all the 
world, and any plan of government which 
fails to take notice of the frailties of man- 
kind; is not calculated to meet the require- 
ments of good government anywhere this 
side of the millenium. It will be noted, 





ee - 


moreover, that the limitation in respect to 
religious matters is a limitation upon con- 
gress, not upon the people. The language 
is that ‘Congress shall make no law re- 
specting an establishment of religion, or 
prohibiting the free exercise thereof,” and 
though it will be conceded that this might 
be amended so as to prohibit the people 
from making such a law, such an amend- 
ment would not only deny the doctrine of 
the initiative and referendum, that the will 
of the majority is law, but it would be 
utterly ineffective, for the reason that it is 
impossible for the courts to enforce their 
decrees against the majority. It would be 
absurd to expect a court, which might it- 
self be abolished by a simple process, to 
declare void an act which had the sanction 
of a majority of the people at the polls, 
and, even should the court be true to the 
constitution, it would lack the force, being 
in the minority, to make its decree effec- 
tive. 

What is true in matters of religion, is 
equally true in respect to the rights of 
property. What becomes of the constitu- 
tional guarantee that private property shall 
not be taken for public purposes except 
upon the payment of just compensation? 
What court would undertake to enforce the 
rights of the individual owner, as against 
the declared will of the majority of the peo- 
ple, when the same people, in the very heat 
of their excitement, might by the same pro- 
cess not only remove the officer, but actu- 
ally destroy the court. It is true, of course, 
that under ordinary conditions, there would 
be a disposition to do justice by the indi- 
vidual, but it is not normal conditions with 
which government is called to deal. If 
mankind was always normal there would be 
very little need for government, and it is 
only for the purpose of dealing with abnor- 
mal conditions that the expensive machinery 
of government is kept in motion at all 
times, and it is under these conditions that 
the individual stands most in need of pro- 
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tection. And it is at this very point that 
the initiative and referendum fails him, and 
makes him the victim of all the passions 
and prejudices of an irresponsible majority. 
The word irresponsible is used, not in its 
relation to the individual, but in relation to 
the sovereign majority, which is, according 
to the initiative and referendum, the law, 
and therefore, answerable to no human 
power. 

We now come to the second objection, 
that it seeks “‘ to effect, in the forms of the 
constitution, alterations which will impair 
the energy of the system.” What is it 
that the initiative and referendum proposes ? 
It is that a given number, or a given per- 
centage, of the voters shall have the power 
to propose certain legislation, which the 
congress or the state legislature, as the case 
may be, must put into form and enact, the 
same to become a law upon the approval of 
a majority of the voters. It is also pro- 
posed that where the legislative body acts 
upon its own motion that a given number 
of voters may, at any time within a few 
months, demand an election to see whether 
the law thus enacted shall stand or fall. 
Elihu F. Barker, one of the recent writers 
upon the topic, tells us that “this method 
places the veto power in the hands of the 
people, the only place for it if democracy is 
to mean anything.” Without discussing the 
question whether it is practicable to bring 
the voting population up to an understand- 
ing of complex questions, where they are 
competent to pass upon the merits of laws 
without a trial, such for instance, as a tariff 
bill, we will look simply to the effect of 
such a provision upon the energy of the 
government. Bearing in mind that the test 
of any system is under abnormal condi- 
tions, or in the presence of emergencies, 
what would be the effect of such a provis- 
jon in the presence of war, or threatened 
hostilities. Suppose this government to be 


menaced by a foreign power, with New 
England, as in the case of the war of 1812, 





opposed to the assertion of the power of 
this government in preserving its standing 
among the nations of the earth. Congress, 
we will say, enacts a bill providing, for the 
fitting out of a navy, or for making adequate 
coast defences. The people of New Eng- 
land, opposed to war, demand that the mat- 
ter be submitted to a referendum. This 
suspends operation under the law until the 
case is tried before the people, and in the 
meantime the hostile power might have 
burned half of our coast cities and laid the 
country in waste. This might be the case 
even though every man in the nation, aside 
from those who demanded the referendum, 
was in favor of the measure. But if we 
consider it in reference to purely business 
legislation, it fails equally to meet the re- 
quirements. Take the tariff, for instance. 
There are twe distinct schools of thought 
upon this question. One of them is fora 
protective tariff, the other for a tariff for 
revenue only. If a certain percentage of 
the voters have a right to initiate legislation, 
it must be obvious to every man of intelli- 
gence that one or the other of these schools 
of economics will find followers enough to 
demand a revision of the tariff as often as 
once every session of congress, and we 
should go on year after year without a 
single twelve-month of certainty as to what 
law, or what system of law, was to prevail 
in respect to the collection of revenues. 
This would be equally true in respect to 
financial matters, and in the states where it 
is proposed that seven per cent of the 
voters may set the legislative machinery in 
motion, we should have an endless experi- 
ment in taxation and excise matters, not 
to mention the thousand and one other 
problems which might be projected by the 
complex social organization of the closing 
century. As Washington says, “ facility in 
changes, upon the credit of mere hypothesis 
and opinion, exposes to perpetual change, 
from the endless variety of hypothesis and 
opinion,” and this must be especially true if 
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we allow these changes, as proposed by 
the initiative and referendum, to go to the 
length of remodeling the constitution, by 
the simple process of forcing the legislature 
to act, and then going to the people upon 
the enactment. 

The third objection, in the absence of all 
others, is enough to condemn the system in 
the mind of every student of history. Ex- 
perience has demonstrated that popular 
governments have ever failed where they 
have dealt with the individual over large 
expanses of territory, and any system which 
in the slightest degree encroaches upon the 
legitimate province of our state governments 
in their control over the individual, should 
be resisted as the entering wedge in the cause 
of monarchy. An unrestricted democracy, 
embracing an area, diversity of climate and 
condition, such as is found in the United 
States, is impossible; it cannot be sustained, 
and every step in that direction is a pro- 
gressive movement toward an absolute, or at 
least a personal, form of government. Mr. 
Barker tells us that if we “ give the people 
such an amendment (providing for the init- 
iative and referendum) in national matters, 
they will at once petition, asking that an elec- 
tion be called at which the voters shall answer 
the following questions: ‘ Shall the constitu- 
tion be so amended as to provide for the 
election of president, vice-president and 
United States senators by a direct vote of 
the people?’ ‘Shall the government own 
and control the railroads and telegraphs of 
the nation?’ ‘ Shall the government remone- 
tize silver in order that it may pay its bonded 


obligations?’ ‘Shall the government control 


and issue its volume of money, or shall this 
power be delegated to the selfish cupidity 
of individual and corporate greed?’ ‘ Shall 
the government prohibit the manufacture 
and sale of intoxicating liquors for beverage 
purposes, or shall it continue to debauch the 
manhood of its citizens for so many dollars 
per year, cash in advance?’” 

We have aright to assume that Mr. Barker, 





whose discussion in the November number of 
‘The Arena” undertakes the task of proving 
the desirability of this system, has mastered 
all the considerations involved, and as he 
assures us that in the event of having the 
power, the people would submit certain spe- 
cific questions which he formulates, it would 
be interesting to have him formulate the 
answers which the people would return to 
his two last questions. It will be observed 
that the gentleman, even in so trifling a 
matter as illustrating his position, has dis- 
played his bias to such an extent that he has 
made it impossible for the people to answer 
two of his questions in a manner satisfactory 
to himself without negativing their own dec- 
laration. For instance, how is any man go- 
ing to answer this question by yes or no, as 
must, of necessity, be done under the plan 
which he proposes: ‘“ Shall the government 
control and issue its volume of money, or 
shall this power be delegated to the selfish 
cupidity of individual and corporate greed?” 
If you answer yes, then you stand in the 
position of declaring that this power shall be 
delegated ‘‘to the selfish cupidity of individ- 
ual and corporate greed,” at the same time 
that you are declaring in favor of the govern- 
ment issuing and controlling the volume 
of money, and Mr. Barker is in the same 
dilemma in respect to his prohibition ques- 
tion. Yet there is little doubt that Mr. 
Barker would indignantly resent the sugges- 
tion that the people, of whom he is a highly 
developed specimen, are not competent to 
deal with all questions of legislation, with no 
more of preparation than might be involved 
in signing a petition circulated by some 
dreamer in the name of reform. 

But to return tothe third objection. The 
proposition to elect the president, vice-presi- 
dent and senators in congress by a direct vote 
of the people, aims at the very foundation of 
a republican form of government. It en- 


tirely ignores the states as a part of the com- 
pact, and arrays the people in two great 
hostile camps at each presidential election, 
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with none of the restrictions which now 
operate to make our elections conservative 
and peaceful. With vast interests and am- 
bitions hinging, perhaps, upon a single vote, 
the temptation to fraud and corruption 
would be increased, while the incentive to 
resistance would be developed, and at the 
first close contest, with parties strongly 
arrayed upon conflicting issues, we should 


_ State. 


find ourselves, like some of our South Ameri- | 


can neighbors, involved in revolution. 
constitutional system, recognizing the rights 
of the sovereign states, permits the people 
of each state to select the trustees, and these, 
meeting in convention, select the national 
executive, and it is the only system which is 
likely to preserve the real rights of the people, 
or to perpetuate the republic. The choice 
must of necessity lie between a few individ- 
uals, and no right of the citizen is sacrificed 
by voting under the present system, while 
the high prerogative of the State is sur- 
rendered the moment the individual casts a 
vote for the president. More than this, there 


The | 





is no such thing as the right of a citizen of 
the United States, simply in his national 
citizenship, to vote. This is a power con- 
ferred by the state and the state has .no 
power to extend the franchise beyond the 
limits of its own boundaries. 

In the matter of the prohibition amend- 
ment, that, too, is wholly a concern of the 
It is not a proper subject for national 
interference; it would be an encroachment 
upon the prerogative of the state, and an in- 
terference with the rights of individuals which 
is not justified by any proper conception of 
the true scope of government, and as the 
whole theory of the initiative and referen- 
dum is hostile to the spirit of the declara- 
tion of independence, dangerous to the 
peace and stability of the government, 
destructive of the sovereignty of the states, 
and a menace to the unalienable rights of 
the individual, it ought to be discounten- 
anced by every man who has the welfare of 
mankind, the hope of popular government 
at heart. 





PROVERBS ABOUT LAW AND LAWYERS. 


By JoHN DE MorGan. 


ROVERBS have been said to be the | 


concentrated wisdom of a nation, and 
Lord Bacon remarked that “the genius, wit, 
and spirit of a nation are discovered in its 
proverbs.” 

In all nations laws and lawyers have been 
made the subject of proverbial philosophy, 
and it is almost unaccountable that in nearly 
every instance the point of the proverb has 
been directed against the lawyer. 

It may be that, at heart, men are anar- 
chists, disliking law because it curtails their 
liberty, and having no love for lawyers be- 
cause they are law interpreters. 

The English have a proverb, ‘“‘ Laws were 





made for rogues,” and the Germans say that 
“ For the upright there are no laws.” (Fir 
Gerechte giebt es keine Gesetze.) 

In Scotland they declare that it is fear of 
the law that makes men honest and assert 
that man “wad do little for God if the deil 
were dead.” 

The harshness of law is shown in the Eng- 
lish proverb, ‘‘ In a thousand pounds of law 
there is not an ounce of love,” and this is 
varied in the south of England by the 
proverb, ‘‘A pennyweight of love is worth 
a pound of law. 

Law has ever been looked upon as costly 
and many a bitter jest has turned on the 
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question of lawyers’ fees. The Scotch say, 
“ Law’s costly; tak a pint and ’gree.” And 
it is related that Lord Mansfield declared 
that if any man claimed a field from him he 
would give it up, provided the concession 
were kept secret, rather than engage in pro- 
ceedings at law. 

Hesiod emphasizes the same idea in a 
paradoxical proverb, ‘“ The half is more than 
the whole,” while the Italians say ‘“ A lean 
agreement is better than a fat lawsuit.” (£ 
meglio un magro accordo che una grassa 
lite.) 

“He that loves law will get his fill of it,” 
says a Welsh proverb, and the Italians de- 
clare that ‘“‘ Lawyers’ garments are lined with 
suitors’ obstinacy.” (Le vesta degli avvocati 
son fodrate dell’ ostinasion dei litiganti.) 

‘A doctor never prescribes for himself,” 
has its counterpart in ‘‘ No good lawyer ever 
goes to law” which assertion we get from 
Italy. The French are equally positive that 
“No lawyer is fool enough to go to law,” 
and again ‘‘ Their houses are built of fools’ 
heads.” (Les maisons des avocats sont faictes 
de la teste des folz.) 

Even in arbitration the lawyers are con- 
demned, for there is an English proverb, 





« Arbitrate, lose some, give lawyer more,” 
and the Scotch say, ‘“ Refer my coat, and 
lose a sleeve.” 

Not in this world only are the lawyers to 
be thought badly of, for the French have it 
that ‘ Unless hell is full never will a lawyer 
be saved.” (Sz enfer n'est plein, oncques n'y 
aura d’avocat sauve.) 

The Danes say that the devil once sat be- 
tween two lawyers and declared that ‘“ Virtue 
was in the middle.” While the Dutch proverb 
is so well known that it has been adopted by 
many lands. ‘The greater lawyer, the 
worse Christian.” (Hoe grooter jurist, hoe 
boozer Christ.) The English express the 
same idea in the proverb, “ Fair and softly, 
as lawyers go to heaven.” 

In Peterborough churchyard there is a 
tombstone over the grave of Walter Strange, 
a lawyer, which bears the _ inscription 
“Strange! An honest Lawyer.” 

It is difficult to understand why the wit 
of the nations should be directed against 
lawyers, but the fact remains, and all we can 
do is to laugh with the world and prove by 
our conduct that proverbs are not always 
true, and that lawyers are, as a class, as free 
from reproach as any other profession. 
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THE BORDER LAW. 


EGES MARCHIARUYM, to wit, the 

Laws of the Marches; so statesmen 
and lawyers named the codes which said, 
though oft in vain, how English and Scots 
Marchmen should comport themselves, and 
how each kingdom should guard against the 
other’s deadly, unrelenting enmity. I pro- 
pose to outline these laws, and the officials 
by whom and courts wherein they were en- 
forced. 

But first a word as to country and people. 
From Berwick to the Solway —the extreme 
points of the dividing line between North 
and South Britain—is but seventy miles in 
a crow’s flight; but trace its windings and 
you measure one hundred and ten. Over 
more than half this space the division is 
arbitrary. It happened where the opposing 
forces balanced. The Scot pushed his way 
a little farther south here, and there was 
pushed back a little further north; and 
commissioners and treaties indelibly marked 
the spots. The conflict lasted over three 
centuries, and must obviously be fiercest on 
the line where the kingdoms met. And if it 
stiffened, yet warped, the Scots character at 
large, and prevented the growth of com- 
merce and tilth and comfort in Scotland 
proper, what must have been its effect on 
the Scottish borders, ever in the hottest of 
the furnace? The weaker, poorer, smaller 
kingdom felt the struggle far more than Eng- 
land, yet the English were worse troubled 
than the Scots; being the richer, they were 
the more liable to incursion; their dalesmen 
were not greatly different from other Eng- 
lishmen; they were held in hand by a 
strong central authority; they had thriving 
towns and a certain standard of wealth and 
comfort. Now, the Scots clansmen de- 
veloped unchecked; so it is mainly from 
them that we take our ideas of border life. 

The Border country is a pleasant pastoral 
land, with soft rounded hills and streams in- 





numerable, and secluded valleys where the 
ruins of old peels or feudal castles denote a 
troubled past. That past, however, is writ- 
ten nobly over letters, for the Border ballads 
are of the finest of the wheat. They pre- 
serve, as only literature can, the joys and 
sorrows, the aspirations, hopes and beliefs 
of other days and vanished lives. They are 
voices from the darkness; but: — 


«* He had himself laid hand on sword 
He who this rime did write!” 


The most of them have no certain time or 
place. Even the traditional stories keep but 
little to make things clear. Yet they tell us 
more, and tell it better, than the annalist ever 
dreamed. We know who and what these men 
really were: a strong, resolute race, passion- 
ate and proud, rough and cruel, living by 
open robbery, yet capable of deathless de- 
votion, faithful to their word, hating all 
cowards and traitors to the death; not 
without a certain respect and admiration 
for their likes across the line, fond of jest 
and song, equal on occasions to a certain 
rude eloquence, and, before all, the most 
turbulent and troublesome. The Scots Bor- 
derers were dreaded by their own more 
peaceful countrymen, and to think of that 
narrow strip of country, hemmed in by the 
Highlands to the north, and the Border 
clans on the south, is to shudder at the 
burden z¢ had to endure. For a race, what- 
ever its good qualities, that lives by rapine, 
is like to be dangerous to friends as well as 
foes. Some Border clans, as the Armstrongs 
and the Elliotts, were girded at as ‘‘ always 
riding”; and they were not particular as to 
whom they rode against. Nay, both gov- 


ernments suspected the Borderers of an in- 
explicable tenderness for their neighbors. 
When they took part in a larger expedition, 
they would attack each other with a suspi- 
At best they were apt 


cious lack of heart. 
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to look at war from their own point of view, 
and fight for mere prisoners or plunder. 

To meet such conditions the Border laws 
were evolved. They were administered in 
chief by special officers called wardens. 
Either Border was portioned out into three 
Marches: the East, the Middle and the 
West (the lordship of Liddesdale was in- 
cluded in the Scots Middle March, but 
sometimes it had a special keeper of almost 
equal dignity with a warden). Each of the 
three Scots wardens had a hundred pounds 
of yearly fee; he could appoint deputies, 
captains of strongholds, clerks, sergeants 
and dempsters; he could call out the full 
force of his district to invade or to beat 
back invasion; he represented the sovereign 
and was responsible for crimes. He must 
keep the clans in order by securing as hos- 
tages several of their most conspicuous 
sons, and either these were quartered on 
nobles on the other side of the Firth, or 
they were held in safe keeping in the king’s 
castles. He also held justice courts for the 
trial of the Scots subjects accused of offenses 
against the laws of their own country. He 
was commonly a great noble of the district, 
his office in early times being often heredi- 
tary; and, as such, he had power of life and 
death, so that the need for holding special 
courts was little felt. A Scots anecdote pic- 
tures an angry Highlander “ banning” the 
lords of sessions as ‘‘kinless loons,” be- 
cause, though some were relatives, they had 
decided a case against him. These wardens 
were zot ‘‘kinless loons,” and they often 
used their office to favor a friend or depress 
a foe. On small pretext they put their ene- 
mies “to the horn,” as the process of out- 
lawry (by trumpet blast) was called. True, 
the indifference with which those enemies 
“went to the horn” would scandalize the 
legal pedant. 

Sometimes a superior officer, a “lieuten- 
ant,” was sent to the Borders; the wardens 
were under him; he more fully represented 
the royal power. Now and again the sov- 





ereign himself made a progress, administer- 
ing a rough and ready justice, and to “ dau- 
toning the thieves of the Borders, and making 
the rush bush keep the cow.” So it was said 
of the famous raid of James V in 1529. The 
chief incident was the capture of Johnie Arm- 
strong, of Gilnockie, the ruins of whose pic- 
turesque tower at the Hollows still overlook 
the Esk. Gilnockie came to meet his king 
with a great band of horsemen richly appar- 
elled. He was captain of Langholm Castle, 
and the ballad tells how he and his com- 
panions exercised themselves in knightly 
sports on Langholm Lee, whilst the ‘ ladies 
lukit frae their loft window.” ‘God bring 
our men well hame agen!”’ the ladies said ; 
and their apprehensions were more than 
justified. ‘‘What wants yon knave that a 
king should have?” asked the king in 
angry amaze. He ordered the band to 
instant execution; and in accordance with 
romantic precedent, one only is said to have 
escaped to tell the tale. Many of Johnie’s 
name, among them II! Will Armstrong, 
tersely described as “another stark theiff,” 
went to their doom; but the act, however 
applauded at Edinburgh, was bitterly con- 
demned on the Borders. Gilnockie only 
plundered the English, it was urged, and 
the king had caught him by a trick, un- 
worthy of a Stuart. The country folk loved 
to tell how the dule trees faded away, and 
they loved to point out the graves of the 
Armstrongs in the lonely churchyard. But 
the ballad preserves the name better than 
all else. It unblushingly commends Gil- 
nockie’s love of honesty, his generosity, his 
patriotism, and directly accused his sov- 
ereign of treachery, in which accusation 
there is perhaps some truth. Anyhow, the 
execution was the act of a weak and violent 
man, and had no permanent effect. 

The wardens had twofold duties: first, 
defense against the enemy ; second, negotia- 
tion in time of peace with the “ mighty 
opposite.” Thus the Border Laws were part 
police and: part international, and were ad- 








488 The Green Bag. 





ministered in different courts. Offenses of 
the first class were speaking or conferring 
with Englishmen without permission of the 
king or the warden; and the warning Eng- 
lishmen of Scots alertness in the matter of 
forays. In brief, aiding, abetting, or in any 
way holding intercourse with the ‘ Auld 
Enemy” was March Treason (to adopt a 
convenient English term). 

In England the wardens were finally 
chosen for their political and military skill, 
and not because of their territorial position. 
Now the warden of the East Marches was 
commonly governor and castellan of Ber- 
wick. The Castle of Harbottell was allotted 
to the warden of the Middle March; whilst 
for the West, Carlisle, where again governor 
and warden were often one, was the ap- 
pointed place. Sometimes a lord warden 
general was appointed, sometimes a lieuten- 
ant, but the wardens were commonly inde- 
pendent. At the warden courts English- 
men were punished for March Treason, a 
branch of which was furnishing the Scots 
with articles of merchandise or war. And 
here I note that Carlisle throve on this 
illegal traffic. At Carlisle fair the Carlisle 
burgher never asked the nationality of man 
or beast. The first got his money or its 
equivalent; the second was instantly passed 
through the hands of butcher and skinner. 
Though the countryside were wasted, the 
burghers lay safe within their strong walls, 
and waxed fat on the spoils of Borderer and 
Dalesman alike. Small wonder the city was 
“Merrie Carlisle”! The law struck with as 
little force against blackmail, or protection 
money, which it was an offense to pay to 
any person, Scots or English. From this 
source, Gilnockie and others, coining the 
terror of their name, drew great revenue. 
Another provision was against marriage with 
a Scots woman without the warden’s con- 
sent, for in this way traitors, or ‘ half-mar- 
rows,” arose within the gate. Complete 
forms are preserved of the procedure at 
these warden courts. There were a grand 





jury and an ordinary jury, and the warden 
acted very much as a judge of assize to-day. 
One or two technical terms I shall presently 
explain. Here I but note that the criminal, 
guilty of March Treason was beheaded, 
“according to the customs of the Marches.” 

The international duties of the wardens 
were those of conference with each other, 
and the redressing of approved wrongs, 
which wrongs were usually done in raids 
and forays. The smaller Border chieftain 
dwelt in a peel tower, stuck on the edge of 
a rock or at the break of a torrent. It was 
a rude structure with a projecting battle- 
ment. A stair, or ladder even, held its two 
stories together, and about it lay a barnkin 
—a space of some sixty feet encompassed 
by a wall, the laird’s followers dwelling in 
huts hard by. For small parties the tower 
was self-sufficient in defense, and if it lay in 
the way of a hostile army the laird was duly 
warned by scouts or beacon fires, and with- 
drew to some fastness of rock or marsh, 
carrying his few valuables, driving his live- 
stock before him, leaving the foeman noth- 
ing to burn and nothing to take away. With 
his followers he lived on milk, meat, and 
barley, together with the spoils of the forest 
and stream. The Marchmen are reported 
temperate — no doubt from necessity. Their 
kine, recruited by forays, were herded in a 
secluded part of the glen, and when the 
herd waxed small, and the laird was tired of 
hunting, and his women lusted after new 
ornament, and old wounds were healed, and 
the retainers were growing rusty, then it was 
time for a raid. Was the laird still inactive? 
In struck his lady’s sharper wit, and the 
story goes that Watty of Harden was ever 
and anon served with a dish which, being 
uncovered, revealed a pair of polished spurs. 
Thus his wife, Mary Scott, the ‘‘ Flower of 
Yarrow,” — a very practical person, despite 
her romantic name, — urged him to snaffle 
and spear. Well, his riders were bidden to 
a trysting place; and hither, armed in jacks 
(which are leathern jerkins plated with iron) 
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and mounted on small, but active and hardy 
horses, they repaired at evenfall. The laird 
and some superior henchmen wore also 
sleeves of mail and steel caps; all had long 
lances, swords, axes, and in later times such 
rude firearms as were to be had. In the 
mirk night the reivers crossed the Border ; 
and to do this unseen was no easy matter. 
The whole line from Berwick to Carlisle was 
patrolled by setters and searchers, watchers 
and overseers, having sleuthhounds to track 
the offender. Many folk held lands by the 
tenure of cornage, and by blowing horns 
must warn the land of coming raids. Where 
the frontier line was a river the fords were 
carefully guarded; those held idle were 
staked up. Narrow passes were blocked in 
divers ways, so that a chief element in 
border craft was the knowledge of paths 
and passes through moorland and moss, and 
_ of nooks arid coigns of security deep in the 
mountain glens. 

Our party crosses in safety and makes to 
one of those hidden spots, as near as may 
be to the scene of action. Here it rests and 
refreshes itself during the day, and next 
night it swoops down on its appointed foray. 
The chief quest was ever cattle which were 
eatable and portable. But your moss-trooper 
was not particular. He took everything in- 
side and outside house and byre, and many 
lists of liftings are preserved whereof one 
notes a shroud and children’s clothes. A 
sleuth hound was a choice prize. Thus, 
Scott of Harden, homing from a raid with 
‘‘a bow of kye and a bassen’d (brindle) 
bull,” passed a trim haystack. He sighed 
as he thought of the lack of fodder in his 
own glen; and “ Had ye but four feet ye 
should not stand long there,” he muttered as 
he hurried onwards. Not to him, not to 
any rider, was it given to tarry by the way; 
for in truth the Dalesmen were not the folk 
to sit down under outrage. The warder, 
looking from the Scots gate of Carlisle 
Castle, saw the red flame leaping forth into 
the night from burning homestead or ham- 








let, and was quick to warn the countryside 
that a reiving expedition was afoot. Even 
though the prey were lifted unobserved, that 
only caused a few hours’ delay, and soon a 
considerable body, carrying a lighted piece 
of turf on a spear, as a sign, was instant in 
the invader’s trace. The following of the 
fray was called “ hot-trod,” and was done 
with hound and horn, and hue and cry. ° 
Certain privileges attached to the “ hot- 
trod.” If the offender was caught red- 
handed he was executed, or, if thrift got the 
better of rage, he was held to ransom. As 
early as 1276 a curious case is reported 
from Alnwick, of a Scot attacking one 
Semanus, a hermit, and taking his clothes 
and one penny! Being presently seized, 
the culprit was beheaded by Semanus in 
person, who thus recovered his goods and 
took vengeance of his wrong. A later 
legend illustrates the more than summary 
justice that was done. The warden’s officers 
having taken a body of prisoners, asked my 
lord his pleasure. His lordship’s mind was 
‘“‘ta’en up wi’ affairs o’ the State,” and he 
wished the whole set hanged for their un- 
timely intrusion. Presently he was horrified 
to find that his imprecations had been taken 
as literal commands, and literally obeyed. 
Even if the reivers gained their own border, 
the law of hot-trod permitted pursuit within 
six days of the offense. The pursuer, how- 
ever, must summon some reputable man of 
the district entered to witness his proceed- 
ings. Nay, the inhabitants generally must 
assist him — at least, the law said so. 

But if all failed, the ‘‘ Leges Marchiarum” 
had still elaborate provisions to meet his 
He had a shrewd guess who were his 
assailants. The more noted moss-men were 
‘‘henspeckle folk.” The very fact that so 
many had the same surname caused them to 
be distinguished by what were called “ to- 
names,” based on some physical or moral 
characteristic,which even to-day photographs 
the wearer for us. Such were Eddie Great- 
legs, Jack Half-lugs, Red-neb Hob, Little 


case. 
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Jack Elliott, Wynkyng Wyll, Wry-crag, Ill 
Wild Will, Evil Willie, David the Leddy, 
Hob the King, or some event in a man’s 
history provided a“ to-name.” Ill Drooned 
Geordy, you fancy, had barely escaped a 
righteous doom; and Archie Fire-the-Braes 
was sure a swashbuckler of the first magni- 
tude. Others derived from their fathers’ 
names. 

The Lairdis Jok 

All with him taiks, 


thus Sir Thomas Maitland, who has pre- 
served some of these appellations in his 
“Complaint Against the Thieves of Liddis- 
dale,” apparently the only weapon he — 
though a Scots Chancellor — could use 
against them. Other names, the chroniclers 
affirm, are more expressive still ; but modern 
prudery forbids their recovery. They were 
good enough headmark, whatever their 
quality; and a harried household had but 
to hear one shouted in or after the harrying 
to know who the harriers were. Or the 
slogan, or war-cry, of the clan would rap 
out in the excitement, and there again 
he knew his men. Then, the Cross of St. 
Andrews showed them to be Scots, the 
Cross of St. George affirmed them English. 
A letter sewn in the cap, a kerchief round 
the arm, were patent identification. And 
the chieftain’s banner was borne now and 
again, even in a daylight foray ; a mode 
affected by the more daring spirits. 

In any case, the aggrieved and plundered 
sought legal redress. Now the Laws of the 
Marches, agreed on by royal commissioners 
from the two kingdoms, regulated inter- 
course from early times. As early as 1249, 
eleven knights of Northumberland, and as 
many from the Scots Border, drew up a 
rough code, for the recovery of debts, the 
surrender of fugitive bondsmen, and the 
trial by combat of weightier matters in dis- 
pute. All Scotsmen, save the king and the 
bishops of St. Andrews and Dunkeld, 
accused of having committed a crime in 





England, must fight their accuser at certain 
fixed places on the Marches; and there 
were corresponding provisions when the 
accused was an Englishman. What seems 
a form of judicitum Dei appears in ‘another 
provision. An animal said to be stolen, 
being brought to the Tweed, or the Esk, 
where either formed the boundary, was 
driven into the water. If the beast sank, 
the defendant paid. If it swam to the further 
shore, the claimant had it as his own. If it 
scrambled back to the bank whence it 
started, the accused might (perchance) re- 
tain it with a clear conscience. But as to 
this event, the record is silent; and, indeed, 
the whole business lacks intelligibility. The 
combats, however, were many, and were 
much denounced by the clergy, which had 
to provide a champion and were heavily 
mulcted, if he lost. The priest suffered no 
more than the people; but he could better 
voice his wrongs. All such things were ob- 
viously adaptations of the Trial by Ordeal, 
or by Combat, and the Treason Duel of 
chivalry, to the rough life of the Border, 
Again the matter was settled, even in late 
times, by the Oath of the Accused. The 
prisoner was sworn: ‘By Heaven above 
you, hell beneath you, by your part of 
paradise, by all that God made in six days 
and seven nights, and by God himself,” 
—that he was innocent. In a superstitious 
age this might have some effect; and there 
was ever the fear of being branded for per- 
jury. But it can have been used only when 
there was no proof, or when the doubt was 
very grave; when the issue, that is, seemed 
as the cutting of a knot, the loosing whereof 
passes man’s wit. 

In the century preceding the union of 
crowns, the international code was very 
highly developed, and the procedure was 
strictly fixed and defined. As England was 
the larger nation, and as its law was in a 
more highly developed and more firm and 
settled state, its methods were followed on 
the whole. The injured party sent a bill of 














The Border Law. 





491 





complaint to his own warden; and the bill, 
even as put into official form, was simplicity 
itself. It is said that A. complained upon 
B. for that —, and then followed a list of the 
stolen goods, or the wrongs done. It was 
verified by the complainant’s oath, and 
thereafter sent to the opposite warden, whose 
duty was to arrest the accused, or at least 


to give him notice to attend on the next. 


Day of Truce. The wardens agreed on the 
day, and the place was usually in the north- 
ern kingdom, where most of the defendants 
lived. The meeting was proclaimed in all 
the market towns on either side. The parties, 
each accompanied by troops of friends, 
came in; and a messenger from the English 
side demanded that assurance should be 
kept till sunrise the following day. This 
was granted by the Scots, who proceeded to 
send a similar message, and were presently 
rich in a similar assurance. Then each 
warden held up his hand as a sign of faith, 
and made proclamation of the day to his 
own side (the evident purpose of this elabo- 
rate ritual was to keep north and south from 
flying, on sight, at each other’s throats). 
The English warden now came to his Scots 
brother whom he saluted and embraced; 
and the business of the Day of Truce, or 
Diet, or Day Marche, or Warden Court, as 
it was variously called, began. That busi- 
ness was commerce and pleasure, as well as 
law. Merchants came with their wares; 
booths were run up; a brisk trade ran in 
articles tempting to the savage eye. Both 
sides were ready for the moment to forget 
their enmities. If they could not fight, they 
could play, and football was ever your 
Borderer’s favorite pastime (from the des- 
perate mauls which mark that exhilarating 
sport as practiced along the border line, 
one fancies that the “auld riding bluid” 
still stirs in the veins of the players). 
Gambling, too, was a popular excitement. 
There was much of feasting and drinking, 
and sure some Border Homer, poor and old 
and blind, even as him of Chios, was there 








to charm and melt his rude hearers with 
the storied loves and wars of other days. 
The conclave fairly hummed with pleasure 
and excitement. Yet with such inflammable 
material, do you wonder that the meeting 
ended now and again in most admired dis- 
order? One famous fray (17th of June, 
1575) is commemorated in “The Raid of 
the Reidswire,” a ballad setting forth many 
features of a Day of Truce. 

For our Bill of Complaint, it might be 
tried in more than one way. It might be 
by “the honor of the warden,” who often 
had knowledge of the case, personal or 
acquired, and felt competent to decide the 
matter off-hand. On his first appearance 
he had taken an oath (yearly renewed), in 
presence of the opposite warden and the 
whole assemblage, to do justice, and he now 
officially ‘“‘ fyled” or “cleared the bill” (as 
the technical phrases ran) by writing on it 
the words: “ Foull (or ‘Clear,’) as I am 
verily persuaded upon my conscience and 
honor.” —a deliverance recalling the method 
wherein individual peers give their voice at 
a trial of one of their order. This did not 
of necessity end the matter; for the com- 
plainant could present a new bill and get 
the verdict of a jury thereon, which also 
was the proper tribunal where the warden 
declined to interfere. It was thus chosen: 
The English warden named and swore in 
six Scots; the Scots did the like to six Eng- 
lishmen. The oath ran in these terms: — 
“Yea shall cleane noe bill worthie to fild, 
Yea shall file no bill worthie to be cleaned,” 
and so forth. Warden sergeants were ap- 
pointed who led the jury to a retired place ; 
the bills were presented and the jurymen 
fell to work. It would seem that they did 
so in two sections, each considering com- 
plaints against its own nationality. If the 
bill was “fyled,” the word “foull” was 
written upon it (of course, a verdict of 
guilty): but how to get such a verdict 
under such conditions? The assize had 
more than a fellow-feeling for the culprit; 
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like the jury in Ayton’s story, they might 
think that Flodden (then no distant mem- 
ory) was not yet avenged. There were 
divers expedients to this end. Commis- 
sioners were sometimes appointed by the 
two crowns to solve a difficulty a warden 
court had failed to adjust. Again, it was 
strangely provided that “If the accused be 
not quitt by the oathe of the assize, it is a 
conviction. One very stubborn jury (¢emp. 
1596) sat for a day, a night, and a day on 
end, ‘‘ almost to its undoeinge.” The warden, 
enraged at such conduct, yet fearing for the 
men’s lives, needs must discharge them. I 
ought to mention an alleged third mode of 
trial by Vower, who, says Sir Walter Scott, 
was an umpire to whom the dispute was 
referred. Rather was he a witness of the 
accused’s own nation. Some held such evi- 
dence essential to conviction; for, if honest, 
it was practically conclusive. 

Well! Suppose the case too clear and 
the man too friendless, and the jury “ fyled” 
the bill. If the offence were capital, the 
prisoner was held in safe custody, and was 
hanged or beheaded as soon as possible. 
But most affairs were not capital. Thus 
the Border law forbade hunting in the other 
kingdom, without the express leave of the 
owner of the soil. Just such an unlicensed 
hunting is the theme of ‘Chevy Chase.” 
Thus : — 


«* The Percy, owt of Numberland, 
And a vow to God mayd he, 
That he wolde hunte in the mountayns 
Off Cheviot within dayes thre, 
In the mauger of doughty Douglas. 
And all that ever with him be. 


The Douglas took a summary mode of 
redress, where a later and tamer owner had 
lodged his bill. In a common case of theft, 
if the offender were not present (the jury 
would seem to have tried cases in absence), 
the warden must produce him the next Day 
of Truce. Indeed, whilst the jury were de- 
liberating, the officials were going over the 
bills “ filed” on the last day, and handing 





over each culprit to the opposite warden; 
or sureties were given for him; or the war- 
den delivered his servant as pledge. If the 
pledge died, the body was carried to the 
next warden court. . 

The guilty party, being delivered up, 
must make restitution within forty days, or 
suffer death, whilst aggravated cases of “ lift- 
ing” were declared capital. In practice a 
man taken in fight or otherwise was rarely 
put to death. Captive and captor amicably 
discussed the question of ransom. That 
fixed, the captive was allowed to raise it; if 
he failed, he honorably surrendered. The 
amount of restitution was the “ Double and 
Salffye,” to wit, three times the value of the 
original goods, two parts being recompense, 
and the third costs or expenses. Need I 
say that this triple return was too much for 
Border honesty? Sham claims were made, 
and these, for that they obliged the wardens 
“to speire and search for the thing that 
never was done,’ were rightly deemed a 
great nuisance. As the bills were sworn to, 
each false charge involved perjury; and in 
1553 it was provided that such rascal claim- 
ants should be delivered over to the tender 
mercies of the opposite warden. Moreover, 
a genuine bill might be grossly exaggerated 
(Are claims against insurance and railway 
companies always urged with accuracy of 
detail?); where, if it were disputed, the 
value was determined by a mixed jury of 
Borderers. 

I have had occasion to refer to Border 
faith. In 1569, the Earl of Northumber- 
land was implicated in a rising against Eliz- 
abeth. Fleeing north he took refuge with 
an Armstrong, Hector of Harelaw, who sold 
him to the Regent Murray. Harelaw’s 
name became a byword and a reproach. 
He died despised and neglected; and “to 
take Hector’s cloak” was an imputation of 
treachery years after the original story had 
faded. Thus, in Marchland the deadliest 
insult against a man was to say that he had 
broken faith. The insult was given in a 











The Border Law. 





493 





very formal and deliberate manner, called a 
Baugle. The aggrieved party procured the 
glove, or picture, of the traitor, and when- 
ever there was a meeting (a Day of Truce 
was too favorable an opportunity to be neg- 
lected) he gave notice of the breach of 
faith to friend and foe, with blast of the horn 
and loud cries. The man insulted must 
give him the lie in his throat, and a deadly 
combat ensued. The laws of the Marches 
attempted to substitute the remedy by bill; 
that the matter might not ‘“‘Goe to the ex- 
tremyte of a baughle,” or where that was 
impossible, to fix rules for the thing itself. 
Or, the wardens were advised to attend, with 
less than a hundred of retinue, to prevent 
“ Brawling, buklinge, quarrelinge, and blood- 
shed.” Such things were a fruitful source 
of what a Scots act termed “ the heathenish 
and barbarous custom of Deadly Feud.” 
When one slew his fellow under unfair con- 
ditions, the game of revenge went see-saw- 
ing on for generations. The Border legis- 
lators had many ingenious devices to quench 
such strife. A warden might ‘order a man 
complained of to sign in solemn form a re- 
nunciation of his feud; and if he refused, he 
was delivered to the opposite warden till he 
consented. 

In pre-Reformation days the Church did 
something by enjoining prayer and pilgrim- 
age. A sum of money (Assythement) now 
and again settled old scores; or there might 
be a treaty of peace cemented by marriage. 
Sometimes, again, there was a fight by per- 
mission of the sovereign. (Cf. the parallel 
case of the clan-duel in ‘“‘ The Fair Maid of 
Perth.”) Still, prearranged single combats, 
duels in fact, were frequent on the Border. 
Turner, or Turnie Holme, at the junction of 
the Kirshope and Liddel, was a favorite spot 
for them. 

And now business and pleasure alike are 
ended, and the day (fraught with anxiety to 
official minds) is waning fast. Proclamation 
is made that the multitude may know the 
matters transacted. Then it is declared that 





the lord wardens of England and Scotland, 
and Scotland and England (what tender 
care for each other’s susceptibilities!) ap- 
point the next Day of Truce, which ought 
not to be more than forty days hence, at 
such and such a place. Then, with solemn 
salutations and ponderous interchange of 
courtesy, each party turns homewards. As 
noted, the truce lasted till the next sunrise. 
As the nations were at peace (else there had 
been no meeting), this recognized the fact 
that the Borders were always more or less 
in a state of trouble. Also it prevented 
people from violently righting themselves 
forthwith. A curious case, in 1596, where 
this condition was broken, gave rise to a 
Border foray of the most exciting kind, 
commemorated in the famous ballad of 
“Kinmont Willie.” A day of truce had 
been held on the Kershope Burn, and at its 
conclusion Willie Armstrong of Kinmont, a 
noted Scots freebooter, rode slowly off, with 
a few companions. Some taunt, or maybe 
the mere sight of one who had done them 
so much wrong, was too much for the Eng- 
lish party, and Kinmont was chased, cap- 
tured, and laid by the heels in Carlisle 
Castle. Buccleuch was keeper of Liddés- 
dale. He had not been present at the Day 
of Truce ; but when they told him that 
Kinmont had been seized ‘between the 
hours of night and day,” he expressed his 
anger in no uncertain terms :— 


‘*He has ta’en the table wi’ his hand, 
He garr’d the red wing spring on hie. 
* * * * * * 
And have they ta’en him, Kinmont Willie, 
Against the truce of Border tide? 
And forgotten that the bauld Buccleuch 
Is the keeper here on the Scottish side? ” 


Negotiations failing, Buccleuch deter- 
mined to rescue Kinmont himself. In the 
darkness of a stormy night he and his men 
stole up to Carlisle, broke the citadel, res- 
cued Kinmont, and carried him off in safety, 
whilst the English lawyers were raising 


ingenious technical justifications (you can 
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read them at length in the collection of 
Border papers) of the capture. Those 
same papers show that the ballad gives 
the main features of the rescue with sur- 
prising accuracy. But I cannot linger over 
its cheerful numbers. The event might once 
have provoked a war, but the shadow of the 
union was already cast. James would do 
nothing to spoil the splendid prize almost 
within his grasp, and Elizabeth’s statesmen 
were not like to quarrel with their future 
master. 

With the death of Elizabeth (1603) came 
the union of the crowns, and the Scots rider 
felt their craft in danger, for they forthwith 





made a desperate incursion into England, 
with some idea (it is thought) of staying the 
event. But they were severely punished, 
and needs must cower under the now all- 
powerful crown. The appointment of ef- 
fective wardens presently ceased. In 1606, 
by the Act I, Jac., Cap. I, the English Par- 
liament repealed the Anti-Scots laws, on 
condition that the Scots Parliament recip- 
rocated; and presently a kindred measure 
was touched with the Scepter at Edinburgh. 
The administration of the Border was left 
to ordinary tribunals, and the Laws of the 
Marches vanished to the lumber room. — 
FRANCIS WATT, in the Mew Review. 
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CURRENT TOPICS. 


JUDGE CooLEy. — This department is not intended 
generally to embrace obituary notices, but the death 
of this distinguished lawyer demands a word of notice 
from the writer, who had so long esteemed and 
admired him. Few will be found to dissent trom the 
opinion that he and Mr. Justice Miller were the most 
weighty authorities on constitutional law of the latter 
half of this century in this country. None will be found 
to deny to Judge Cooley the distinction of having 
been one of the most industrious and useful magis- 
trates who ever adorned the American bench. As a 
judge and as an author he has laid the bar under 
deep obligation. At the time when he and Judges 
Christiancy and Campbell were on the Michigan 
bench together, that court was, as many think, the 
ablest State court that ever existed, and this without 
disparagement to the early days when Massachusetts 
and New York were forming the jurisprudence of the 
land. Judge Cooley was one of the most admirable 
and modest of men in his personality. He lived to a 
ripe age, and the only regret in connection with that 
fact is that his later years were grievously burdened 
by ill health, in which he had the tender sympathy 
of all his contemporaries. His name, by reason of 
the odor of his character, and by his printed work, 
will long remain a very highly honored and influential 
one. 


Mr. JusTICE BREWER ON THE INCOME TAX 
Cases. — We have derived a good deal of satisfac- 
tion from a perusal of the address of Mr. Justice 
Brewer, at the Iowa University Law School, on the 
Income Tax Cases. The address should be read by 
every lawyer, for it constitutes, in our judgment, an 
irrefutable argument in support of the decision of 
the Supreme Court. The learned justice manages to 
inject a little humor into a dry subject by his com- 
ments on Hylton vw United States, 3 Dall. 171, 
distinguishing it from the cases under consideration. 
He says : — 


“ The act before the court was entitled ‘ An Act to Lay 
Duties upon Carriages for the Conveyance of Persons’ and 
the question was whether under that act Hylton, the plain- 
tiff in error, was liable to pay eight dollars each for one 
hundred and twenty-five carriages which he claimed to 








possess. There was no single opinion announcing the 
decision of the court, but each of the four justices who 
participated expressed separately his views. Justice Chase, 
whose opinion leads off, declared that he thought the law 
might be sustained as within the power granted the Con- 
gress to lay duties. And while in all of the opinions there 
is some discussion as to what was meant by *‘ direct taxes,’ 
each justice said that it was not necessary to define the 
term, and they agreed simply on the proposition that a 
duty on carriages (or chariots as they were somewhat 
pompously called in the statute) was not a direct tax. The 
statute called for no valuation of the chariots, imposed no 
tax based upon the value of the property. Whether the 
vehicle was old, worn out and comparatively worthless, or 
as large and magnificently gilded as the one which trans- 
ports the band in the parade of Barnum & Bailey’s circus, 
it was eight dollars a chariot. And if the law had been in 
force at the time of the departure of Elijah from earth, while 
Elisha was crying out ‘ My father, my father, the chariot of 
Israel and the horsemen thereof,’ doubtless some eager tax 
collector would have been present and demanded eight 
dollars for the chariot. Mr. Choate, in his argument before 
the court, wittily referred to that tax as in harmony with 
the license exacted in nearly all our cities for the privilege 
of keeping a dog. The license fee is ordinarily two dollars 
a dog, no matter whether the dog be a mangy, worthless 
cur or a full-blooded St. Bernard. Do you suppose that 
one owning a half-dozen of these high-priced St. Bernards, 
valued as some of them are from $3,000 to $5,000, could 
have them taken out from the assessment of his personal 
property on the ground that he had paid the license fee of 
$2.00 a head ?”’ 


Animadverting on the abuse of appropriation for 
internal improvements he quotes the following exquis- 
ite satire from “ Judge” 


“Representative Teeters of Iowa has introduced a bill 
appropriating five million dollars for the improvement of 
Catfish creek. This creek is unnavigable for large fish in 
the summer time, but with this amount of money spent 
upon it great results are anticipated. 

“ Congressman Spowter is trying to induce the river and 
harbor committee to insert an item of three and a half 
million dollars in the appropriation bill forthe purpose of 
building locks and dams on Sassafras Run, in Pike county, 
Indiana. With these improvements made Sassafras Run 
will be navigable at all seasons for row boats drawing six 
inches of water. 

“Congressman Heavyjohn of Kansas is sanguine of 
success in securing an appropriation of seven hundred and 
fifty thousand dollars for the improvement of the Cotton- 


495 





496 





The Green Bag. 





wood river. It is thought that if the bed of this stream 
were paved it would provide an excellent bicycle path which 
would be useful from June until October. 

“A delegation of citizens of Squakum county, Pennsylva- 
nia, waited upon Representative Bunkum of their district a 
few days ago to urge immediate action looking toward the 
improvement of Butternut river. It is thought that the 
expenditure of a few million dollars would render this stream 
navigable for rafts in the freshet season. Representative 
Bunkum persuaded the committee on rivers and harbors to 
give the delegation a hearing, and the visitors went back 
home convinced that their claims would be recognized.” 


CONSCIENTIOUS SCRUPLES. —The law makes 
great allowance for conscientious scruples of its sub- 
jects in matters of formality, such as refusing to kiss 
the book in swearing, but has never extended its 
leniency so far as to embrace matters of serious 
moment to the public. Thus Miss Susan Anthony 
was punished for voting, notwithstanding she con- 
scientiously believed she was performing a duty in- 
cumbent on her asa ‘‘ citizen.” In England (Queen 
v Morley, 8 Q. B. Div. 571), one of the * Peculiar 
People ” —a sect resembling our ‘Christian Scien- 
tists ” — the court set aside a conviction of manslaugh- 
ter for refusing to call medical aid to his sick child, 
who died, as was alleged, but not proved, in conse- 
quence of the refusal. The Pennsylvania court, how- 
ever (Heineman’s Appeal, 96 Pa. St. 112), deprived 
a father of the custody of his young children for re- 
fusing to call a physician to attend them when ill, 
and for pricking their infant’s skin and rubbing in an 
irritating oil instead. The greatest stretch of tender- 
ness in this regard that has come to our notice is 
legislative and English. In the Vaccination Act is 
a clause excusing non-compliance where people have 
«conscientious scruples ” against vaccination. How 
the question of the propriety of vaccination can be 
elevated into the region of morals passed our ken or 
conjecture. If certain ones disbelieve in it and 
abhor it as a medical practice, we should consider 
that to be a medical or sanitary objection, but cer- 
tainly not a conscientious objection. But the Act 
says ‘* conscientious,” and thus this scientific precau- 
tion for the general health may be defeated by the 
pig-headed and maudlin objection of ignorant cranks. 
The London Law Fournal says : — 

“Inthe sphere of religion or morals a reservation in 
favor of weak or morbid consciences may be all very well, 
for such consciences have, or believe themselves to have, a 
mandate higher than that of any human law —a mandate 
which they dare not disobey ; but on a scientific question 
like that of vaccination, conscientious objection is ludic- 
rously out of place. There is hardly an Act of Parliament 
to which the same principle might not logically be applied. 
Take the Local Government Act. Parliament says drains 
are to be constructed. ‘ But I have a conscientious objec- 
‘You 


tion to drainage,’ says the faddist (many have). 








must give your children, when ill, proper medical attend- 
ance,’ says the law. ‘ But I have a conscientious objection,’ 
says the parent of the Peculiar People persuasion, ‘to such 
unspiritual methods. I prefer to follow the Apostle James 
—to pray, and anoint with oil.’ Here is obviously the 
germ of social disintegration. The whole theory of law is 
that the individual must bow to the expressed will of the 
community of which he isa member. Honesty of inten- 
tion cannot justify anti-social perverseness. The law is 
meant to coerce the man with the ‘ill-regulated, if conscien- 
tious, mind, in the interests of all.’’ 

A precisely parallel instance would be the excus- 
ing of a passenger on an infected vessel, or one from 
an infected country, from going into quarantine, be- 
cause he had conscientious scruples against comply- 
ing with the inconvenient but necessary regulation. 


Not Law Books.—A Missouri judge begins a recent 
opinion as follows: ‘ Delenda est Carthago. Error, un- 
repentant, must be destroyed. Gentle reader, if you have 
ever chanced to wander through that wilderness of undi- 
gested volumes which Judge Leonard on one occasion said 
were not law books, but only Missouri Reports, you may- 
hap have encountered the case of Hickman v. Green, 123 
Mo. 165, 22 S. W. 455, and 27 S. W. 440. If not, it shall 
be my pleasing task now to unfold to you the prominent 
points and salient characteristics of that cause cél2bre.” 

We clip the foregoing paragraph from «+ Case and 
Comment.” We were thereby incited to turn up 
Hickman v. Green, and we find it one of those typi- 
cal Missouri cases in which no two judges of either 
division of the court think alike on any point. Things 
are as much mixed up as ‘those babies” were in 
«¢ Pinafore.” There is only one good thing to be 
found in it, and that is the observation (by Sher- 
wood, J., as nearly as we can teil from the report) : 
‘this idea of searching the records for an unre- 
corded deed” (of which the party had oral notice), 
‘and calling it due inquiry to do so, reminds one of 
the anecdote of Nelson, who bidden to withdraw his 
vessel from a naval battle when he should see dis- 
played a signal from his admiral’s ship, and being 
told that the signal flag was flying, clapped the glass 
to his blind eye, and said, ‘I don’t see the signal !’” 
The felicity of this is enhanced by the fact that the 
deed in question had been destroyed by Nelson, the 
agent of one of the parties. 


A Cat IN CHANCERY. — ‘‘ Dog is already a well- 
recognized head in the digests. (Probably if Cer- 
berus got into law he would be accorded three heads.) 
If the harmless necessary cat goes on at the present 
rate, it will also be recognized as entitled to a de- 
partment in the digests under that name. This is 
indicated by the following from Law Notes : — 

“The case of Harris v. Slater, which came up in the 
Chancery Division not long since, involved a rather unusual 
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state of facts. The plaintiff, a maiden lady, sought a de- 
cree that she was entitled to a half share in a blue Persian 
cat, Roy by name, and that the accounts of the partnership 
be taken. It seems that during the kittenhood of the cat 
the defendant, also a maiden lady, gave it into the charge 
of the plaintiff, who nurtured and cherished it at a great 
cost. Thereafter the cat developed an amazing capacity 
for prize-winning, gathering in all the chief trophies at the 
different cat-shows. It was entered at the Crystal Palace 
show in the joint names of the plaintiff and defendant under 
the rule requiring the names of the animals’ owners to be 
registered. After the development of the winning streak 
the plaintiff denied that the defendant had any property in 
the cat. The Lord Chancellor said, however, that he was 
of the opinion that a partnership existed between the 
parties, and therefore he would order that the accounts of 
the partnership be taken. He also granted an injunction 
restraining defendant from selling or dealing with the cat 
in any way prejudicial to the plaintiff’s property in it.” 

One cat and two old maids — we take it they were 
old or they would not have had a joint cat— can 
make a great deal of business for the courts. 


——_ we 


NOTES OF CASES. 

SUNDAY SHAVING. — Several State courts have 
sustained a black eye by a recent decision of the 
Federal supreme court upholding the constitution- 
ality of laws forbidding barbers to exercise their 
public calling on Sunday. Such laws have been 
condemned in Tacoma v. Krech, 15 Wash., 296; 34 
L. R. A., 68; Eden v. People, 161 Illinois, 296; 
Ex parte Jentzsch, 112 Cal., 468; 32 L. R. A., 664; 
State v. Granneman, 132 Mo., 326. These decisions 
are based mainly on the ground that this is class leg- 
islation and unduly deprives the class of its property. 
In the California case the court deny the right of the 
legislature to enforce Sunday rest upon barbers be- 
cause they have not done so as to certain other classes. 
In this company the single case of People v. Havnor, 
149 N. Y., 195, holding such laws constitutional, 
seems rather lonesome; but now appears the Federal 
judicial angel, in a great wakening light, and lo! Ben 
Irving Vann’s name leads all the rest! The opinion 
written by that judge is affirmed, although it prevailed 
in his own court by a bare majority, three judges dis- 
senting. There was, however, in that case a feature 
which does not appear in any of the others, and ren- 
dered the act more liable to criticism than the others, 
namely, that the barbers of New York City and Sara- 
toga Springs were excepted to the extent of being 
allowed to carry on their business on Sunday until 
I P.M. Two of the dissenting judges regarded that 
as a fatal constitutional error, inasmuch as it dis- 
criminated among the very class in question. Judge 
Vann got around this provision by saying: ‘+ The 
statute treats all barbers alike within the same locali- 
ties.” We must confess that we are not altogether 








satisfied that this is not a weak spot in the law, and 
are curious to see how the Federal court treats it. 
Judge Bartlett dissented on the ground that the good 
offices of the barber “are a work of necessity,” which 
we take to be nonsense. At all events, Judge Bartlett 
will find few to go so far as he when he says: ‘+ The 
act is, in my judgment, a specimen of grotesque and 
absurd legislation, resting upon no principle of public 
policy, and utterly indefensible under any reasonable 
or proper exercise of the police power.” A man might 
just as warrantably say that the boot-black’s vocation 
is a work of necessity on Sunday. People can get 
“shined up” on Saturday evening, or shine them- 
selves on Sunday. Barbers themselves would like 
to rest on Sunday. 

FELONY DISQUALIFYING PHYSICIANS. — A novel 
question has recently been passed upon by the Fed- 
eral supreme court, in Hawker v. People, namely, 
the constitutionality of a statute making it a mis- 
demeanor for any one to practice medicine after 
having been convicted of a felony. In this case the 
conviction was before the enactment, and was of 
abortion. The supreme court of New York held the 
act invalid as to prior convictions (14 App. Div. 
188), one judge dissenting. This was reversed by 
the court of appeals (152 N. Y. 234), two judges 
dissenting, and one concurring in the result solely 
on the ground that the record did not show that the 
defendant ever was a physician, and the prevailing 
opinion laid stress on this fact, and this judgment is 
now affirmed by the Federal supreme court, three jus- 
tices dissenting. The grounds of dissent stated by 
O’Brien, J., in the court of appeals, were first, the 
statute is wholly prospective in its language, and 
second, it inflicts an additional punishment. The 
statute forbids any person to practice medicine “ who 
has ever been convicted of a felony,” and pronounces 
it a misdemeanor to attempt to practice “after con- 
viction of a felony.” The basis of the present judg- 
ment is that the statuté should be regarded as if 
it in terms declared that one who had violated the 
criminal laws should be deemed of such bad char- 
acter as to be unfit to practice medicine, and that the 
record of the trial and conviction should be conclu- 
sive evidence. 

A Foo.isH OLD Woman. — The law will protect 
children both young and old from imposition. In 
Orchardson v. Cofield, 171 Ill. 14, 40 L. R. A. 256, 
it was held that a woman eighty-six years old, suffer- 
ing from an incurable disease and having an insane 
delusion respecting the superhuman powers of a man 
much younger than herself, and whose character for 
morality is notoriously the very opposite of her own, 
is incapable of contracting a valid marriage with him, 
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— especially where her object was merely to enable 
him to obtain her money for the accomplishment of 
the great plans for mankind which he claimed to have 
conceived, and the marriage is brought about in pur- 
suance of his fraudulent scheme to obtain her money. 
The influences in this case were spiritual communi- 
cations from her dead husband’s ghost, through the 
“mejum” of the defendant. One of the old lady’s 
foolish acts was to build a hall at a place dictated by 
the “sperit.” Another was to import an attorney from 
Washington and pay him five hundred dollars to col- 
lect a claim against a perfectly solvent estate, her own 
resident attorney having refused her offer to the same 
effect. (The name of this honest attorney ought to 
be given.) Another was to contract this second 
marriage contrary to all her original resolutions, “ be- 
lieving that she had found one who espoused the doc- 
trine so near to her heart, and who could revolutionize 
the world, eliminate misery and sorrow from the con- 
ditions of men, and as it were make earth a paradise.” 
Another was to publish a book of communications 
from the spirit world to the ‘*Son of Wisdom,” 
meaning Orchardson, entitled «* The Light of the 
Ages and Deathblow to Poverty,” dedicated to her, 
and containing flattering allusions to her. He also got 
a will out of her in his favor. This able'financier re- 
minds one of Home, who ran such a career in Eng- 
land, and this old woman of that one from whom he 
got three hundred thousand dollars by similar means. 


CHEATING AT HorRSE-RACING. — The recent case 
in Montana, of Morrison v. Bennett, 40 L. R. A. 
158, is to the effect that a partnership for horse rac- 
ing on a bet with a person whom the partners regard 
asa ** sucker,” and a ‘* big snap,” into which they in- 
duce him to enter by making him think he had a sure 
thing and by deceiving him into the supposition that 
their horse was untrained and undeveloped, while 
they deemed that they had a «‘ dead mortal cinch,” 
is such a conspiracy to defraud, that a court will not 
aid either of the partners by compelling one who has 
pocketed all the profits to make an accounting. The 
court seem to take judicial notice of the slang words 
above quoted. They failed to quote one queer term 
of the conspiracy —‘‘ this is no josh.” What this 
means is not apparent — probably a reference to the 
old prophet. The court would not go so far as to ad- 
mit that it disapproved of honest horse-racing merely 
because worldly men bet on it. They were careful 
preliminarily to write themselves down to that effect. 
But they strongly disapproved of lending the aid of 
the court to effect a division of the spoils between 
the conspirators. They observed: — 


«Men who associate themselves for the purpose of 
cheating others cannot ask the court to distribute their 





booty by adjudging the demands of one against the 
other, arising out of their quarrels over their plunder.” 

And quoting from Jessel M. R., in Sykes v. Beadon, 
L. R. 11 Chan. 170: ‘* The notion that because a 
transaction which is illegal is closed, that therefore a 
court of equity is to interfere in dividing the proceeds 
of the illegal transaction, is not only opposed to princi- 
ple, but to authority, — to authority in the well-known 
case of the highwaymen, where a robbery had been 
committed, and one highwayman unsuccessfully sued 
the other for a division of the proceeds of the robbery.” 
«<If two persons go partners as smugglers, can one 
maintain a bill against the other to have an account 
of the smuggling transaction? I should say certainly 
not. It is not sufficent to say that the transaction is 
concluded as a reason for the interference of the court. 
If that were the reason, it would be lending the aid 
of the court to assert the rights of the parties in carry- 
out and completing an illegal contract. If the part- 
nership is for the purpose ‘of smuggling, that is an 
illegal contract, and the court cannot maintain it, and 
the court will not lend its aid at all to it.” «It is 
no part of the duty of a court of justice to aid either 
in carrying out an illegal contract, or in dividing 
the proceeds arising from an illegal contract, between 
the parties to that illegal contract. In my opinion, 
no action can be maintained for the one purpose more 
than for the other.” 

Good old Chief-Justice Wilmot uttered very sound 
counsel on this point in Collins v. Blantern, 2 Wils. 
341: ‘* You shall not stipulate for iniquity. All 
writers upon our law agree in this, no polluted hand 
shall touch the pure fountains of justice. Whoever 
is a party to an unlawful contract, if he hath once 
paid the money stipulated to be paid in pursuance 
thereof, he shall not have the help of a court to fetch 
it back again; you shall not have a right of action 
when you come into a court of justice in this unclean 
manner to recover it back! Procul, O, procul, este 
profani!” That Latin settled it. In the principal 
case the party proposing the job wrote to the other: 
“We will not stand on any small things in our deal 
with you. Expect you to share the harvest with us,” 
etc. To this the court relegated the sufferer observ- 
ing: ‘* Plaintiffs are entitled to littlesympathy. They 
knowingly entered into the contract, and are only suf- 
fering the consequences of a dishonest transaction in 
which they united, and which they proved in present- 
ing their case. The fault of the parties being mutual, 
they can only rely for shares of profits upon those 
sentiments of honor which one of them wrote would 
exist when they entered into their immoral combi- 
nation. Being zz pari delicto, we apply the maxim, 
Potior est conditio possidentis.” How polite the court 
was! Why “little sympathy”? We should say none 
whatever. 
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LEGAL ANTIQUITIES. 

THE form of judgment for punishment by the 
pillory was that the “defendant should be set 
‘in’ and ‘upon’ the pillory.” We find parti- 
culars of a case which occurred in 1759, when 
the under-sheriff of Middlesex was fined fifty 
pounds and imprisoned for two months by the 
Court of King’s Bench, because, in executing the 
sentence upon Dr. Shebbeare, who had been 
convicted of a political libel, he had allowed him 
to be attended upon the platform by a servant in 
livery, holding an umbrella over his head, and to 
stand without having his neck and arms confined 
in the pillory. 





FACETIZ. 

A CERTAIN lawyer in Nevada received a letter 
from a man who had been arrested for horse- 
stealing, asking the lawyer how much he would 
charge to defend him. The lawyer answered 
and in a few days received a letter from the Vigi- 
lance Committee saying “ Sorry your letter came 
too late. However, we would be pleased to see 
you at the funeral.” 


When John R. Peck first became an attorney 
for the Santa Fe, he went to a small town in 
western Kansas to argue a case that had been 
brought against the road for damages to several 
head of cattle that had been killed. The case 
was tried before a judge who was decidedly 
German. 

The witnesses were examined and the case 
gone through with, and the attorney for the pros- 
ecution arose and made a strong plea for con- 
viction. He waxed eloquent, and the judge paid 
close attention. 

“Are you troo?” asked the judge when the 
lawyer stopped. 





“Yes, your honor.” 

“You vins de case,” said the judge. 

“But I want a chance to argue my side of the 
case,” said Peck. 

“No, he vins,” stoutly asserted the judge. 

But Peck commenced to talk, and gradually 
his talk led up to the case, and before the judge 
knew it Peck was arguing the defense. The 
judge listened closely, and when Peck had finished 
he said : — 

“You vins de case.” 

“But you have already decided in my favor,” 
said the other lawyer. 

“Dat’s all right. I reverse my virst decision. 
Dis man vins,’’ and the judge stuck to his last 
decision and Peck won his railroad case. 





A Polish Jew was arrested the other day, and, 
when taken to prison, his condition was so un- 
cleanly that he was told by the corporal to strip 
and take a bath. “Vat, go in de water?” he 
asked. “Yes, take a bath; you need it. How 
long is it since you had a bath?” With his 
hands aligned upward, he answered: “I never 
vas arrested before.” 


I am here, gentlemen,” explained the pick- 
pocket to his fellow-prisoners, “as the result of a 
moment of abstraction.” 

“ And I,” said the incendiary, “ because of an 
unfortunate habit of making light of things.” 

“And I,” chimed in the forger, “on account 
of a simple desire to make a name for myself.” 

“And I,” added the burglar, “through noth- 
ing but taking advantage of an opening which 
offered in a large mercantile establishment in 
town.” 

But here the warden separated them. 


A disappointed plaintiff once threw an egg at 
Vice-Chancellor Malines, the British jurist. The 
learned judge had the presence of mind to re- 
mark that the egg must have been intended for 
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his brother Bacon, referring to the Vice-Chan- 
_ cellor of that name, then sitting in an adjoining 
court. 


The guests at a dinner given by Jowett, the 
celebrated master of Balliol College, Oxford, were 
discussing the careers of two Balliol men, one of 
whom had just been made a judge and the other 
abishop. “Oh,” said Henry Smith, “I think the 
bishop is the greatest man. A judge, at the 
most, can only say ‘You be hanged,’ but the 
bishop can say ‘ You be damned.’” “ Yes,” said 
Jowett, “but if the judge says ‘ You be hanged,’ 
you are hanged.” 


A Duluth, Minn., attorney recently underwent 
the experience of having a well-conceived point 
in his address to a jury come to a most unex- 
pected conclusion. He had introduced half a 
dozen witnesses to prove his client’s claims, while 
his opponent had contented himself with but one 
witness, the defendant himself, who did not 
create an especially favorable impression by his 
conduct on the stand. After the evidence was 
all in the attorney arose to make his address to 
the jury. He dwelt upon the evidence, and es- 
pecially upon the preponderance of witnesses 
upon his side. In the meantime the defendant 
had walked to the back of the room and had 
taken a seat near a window, behind the attorney. 

“ My client’s claim,” said the attorney in clos- 
ing his plea, “has been supported by six trust- 
worthy witnesses, who have told straightforward 
stories that cannot be doubted. On the other 
hand, what has the defendant to show? He has 
not been able to find one man to support his 
flimsy defense, but has asked the twelve intelli- 
gent citizens who make up this jury to believe 
his unsupported statements. To offset the evi- 
dence offered in behalf of my client there has 
been placed before you only the story of one in- 
terested man. Can you believe him after observ- 
ing his manner upon the stand? Look upon the 
honest witnesses for the plaintiff, and then look 
upon the defendant, and there can be no question 
what your verdict will be. He is now cowering 
in the back of the room !” 

“Look at him,” continued the attorney in a 
fierce crescendo, pointing to the place where he 
had seen the defendant seat himself. “ Look at 
his bearing — his countenance! Look — look— 





look—”’ the last words were ina sharp diminuendo, 
and the last sound was almost a gasp. The defen- 
dant had changed his seat. The court, wearied 
with his long confinement to his accustomed 
place, had sauntered to the back of the room 
and for the moment occupied the place left 
vacant by the defendant. It was to the court 
that the attorney had unconsciously been point- 
ing, and when the jury and the spectators fol- 
lowed with their eyes the direction indicated by 
his dexter finger and took in the situation, there 
was an uncontrollable burst of laughter. 

The attorney won his case, but the dramatic 
point that he had conceived did not influence 
the verdict. 





——_——_ 


NOTES. 


SPANISH PROVERBS. — “ He goes safely to trial 
whose father is a judge.” 

“The magistrate’s son gets out of every scrape.” 

A Vircinia lawyer, who evidently hopes to 
“set his trap so as to catch ’em coming or 
going,”’ advertises in his town paper: “I shall 
appear for the prosecution henceforth in all cases 
where I am not previously retained by the 
defense.” 


Nor long ago Thomas H. Johnson, of New 
Albany, an employé of the Illinois Central Rail- 
road, running on a freight train between Louis- 
ville and Central City, was killed while leaning 
out from the top of a car. Before the widow 
even knew all the particulars of his death, letters 
were showered in upon her by lawyers along the 
line of the road. In due time the coffin bearing 
the remains of the unfortunate man reached the 
mourning widow. It was opened, and to the 
coat sleeve of the dead man’s grave clothes was 
pinned a note written by a lawyer near the scene 
of the accident offering to prosecute the road for 
a percentage of the damages. 


ALTHOUGH Grotius is regarded as the father of 
the law of nations, yet he has been preceded by 
other writers on this subject. Among these were 
Francis de Victoria of Salamanca, Suarez, Ayala 
and Albericus Gentilis, all of whom flourished in 
the sixteenth century. Of Francis de Victoria, 
Hall says that his writings, in 1533, mark an era 
in the history of international ethics. Spain 
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claimed, largely by virtue of papal grant and 
warrant, to acquire the territory and the mastery 
of the semi-civilized races of America. He 
denied the validity of the papal titles, he main- 
tained the sovereign rights of the aboriginal 
races, and he claimed to place international rela- 
tions upon the basis of equal rights as between 
communities in actual possession of independ- 
ence. In other words, he first clearly affirmed 
the juridical principle of the complete inter- 
national equality of independent States, however 
disproportionate their power. Suarez, in his work 
“De Legibus et Deo Legislatore,” from the point 
of view of the Catholic theologian, assumes that 
the principles of the moral law are capable of 
complete and authoritative definition, and are 
supported by the highest spiritual sanction. 

Among the jurists who followed Grotius, the 
classical names are those of Puffendorf, Wolff, 
Vattel and Bynkershoek. In England, Sir Leoline 
Jenkins and Lord Stowell are the most illustrious 
of those who have made important contributions 
to international law. 


A curious example of the reward of excessive 
virtue, which is often its own undoing, is thus 
given: The English pickle manufacturers have 
been making their pint bottles hold a little more 
than a pint, to be on the safe side of an English 
law on the subject. But when they sent these 
pint bottles to Canada they ran against a law 
which provides that any package measuring more 
than a pint must pay duty as a quart. 


In the Baram district of Borneo, according to 
Mr. C. Hose, it is customary, when a dispute 
arises, concerning the ownership of a fruit-tree, 
for example, for the parties to take their positions, 
in the presence of the witnesses and a throng of 
spectators, in about four feet of water, each as- 
severating that he is the rightful owner, and pray- 
ing that the water and the birds and animals may 
bear him witness. Two sets of cross-sticks have 
been driven into the mud at the bottom of the 
river. Ata given signal, each disputant puts his 
head under his cross-stick, and keeps it in the 
water as long as he can, a friend holding his legs 
in order to detect the first signs of fainting, and 
pull him out on their appearance. The man who 
can keep his head under water the longer time is 
declared to be the winner, and the loser is not 





allowed to make any further claim. Men recov- 
ering from serious illness often change their 
names, hoping that the evil spirit that caused 
their illness may lose trace of them. When this 
is done, the former name is never mentioned 
again. The most precious articles of clothing 
and weapons are deposited in the graves, because 
the friends wish the spirit of the deceased to ap- 
pear to advantage on his arrival in the other 
world. 


In view of the prevalence of influenza, the 
minister of the imperial household of Japan has 
issued the following instructions: ‘ Special care 
should be taken to avoid having audience with 
the emperor when under the influence of cold, or 
otherwise ill. Those officials who have to ap- 
proach the emperor, or whose duties take them 
to the inner part of the court, should be careful 
to avoid coming into contact with the patients, 
and in otherwise unavoidable circumstances they 
are to take a bath and change their clothes be- 
fore attending office. Those who have to ap- 
proach the emperor, or to proceed to the inner 
part of the court, shall refrain from attending the 
office in the event of their believing that they 
have caught the epidemic cold, or in case of their 
having actually been suffering from the malady, 
they shall attend the office only after bathing and 
a change of clothing, three days after complete 
recovery.” 





CURRENT EVENTS. 

Onty one child attends the school at the Lovejoy 
school, for colored children, at Alton, IIl., and his 
education costs the city nearly $1200 annually. It 
would be cheaper to pay his expenses in a first-class 
university. 

IN a portion of Hanover, Germany, a local decree 
requires each farmer to deliver to the authorities 
twelve sparrows or sparrow heads between October 1 
and December 1, or pay a fine of six marks. It is safe 
to say the sparrows will be delivered. 


THE oldest bank-notes are the ‘« flying-money.” or 
‘* convenient money,” first used in China, 2697 B.C. 
Originally these notes were used by the Treasury, but 
experience dictated a change to the banks under Gov- 
ernment inspection and control. A writer in a pro- 
vincial paper says that the early Chinese ‘+ green- 
backs” were in all essentials similar to the modern 
bank-notes, bearing the name of the bank, date of 
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issue, the number of the note, the signature of the 
official using it, indications of its value in figures, in 
words and in the pictorial representation in coins or 
heaps of coins equal in amount to its face value, and 
a notice of the pains and penalties of counterfeit- 
ing. Over and above all was a laconic exhortation of 
industry and thrift —<+ Produce all you can; spend 
with economy.” These notes were printed in blue 
ink on paper made from the fibre of the mulberry 
tree. One issued in 1399 B.C. is still preserved at 
St. Petersburg. 


LIEUTENANT SHARPE, of the navy, was lately ap- 
pointed to one of the vessels recently bought by the 
Government, and had an interview with the secretary 
of the navy. He observed that his new ship bore 
the same name as his wife, adding, with a smile, 
that she had hastened to remind him that it would 
be the first Josephine he had ever commanded. The 
secretary seemed amused. A few days later the 
name was changed to the Vixen, and now Mrs. 
Sharpe wants to know why. 


THE duration of sunshine in the various countries 
of Europe was recently discussed at a scientific meet- 
ing. It was shown that Spain stands at the head of 
the list, having on the average 3000 hours of sun- 
shine per year, while Italy has 2300 hours. Ger- 
many comes next with 1700 and England, 1400. 


OnE of the strangest streams is in East Africa. It 
flows in the direction of the sea, but never reaches it. 
Just north of the equator, and when only a few miles 
from the Indian Ocean, it flows into a desert, when it 
suddenly and completely disappears. 


THE oldest university in the world is El Ayhar, at 
Cairo. It is the greatest Mohammedan university, 
having clear records dating back nearly a thousand 
years. 

PAPER made from seaweed is a growing industry 
in France. It is so transparent that it has been 
used in place of glass. 


THE longest canal in the world is in Russia. It 
extends from St. Petersburg to the frontier of China, 
and measures nearly 4500 miles. 


AN organist says that a cow moos in a perfect fifth 
octave, or tenth ; a dog barks in a fifth or fourth; a 
donkey brays in a perfect octave, and a horse neighs 
in a descent on the chromatic scale. 





TuRKEy and Greece are the only European coun- 
tries into which the telephone has not yet been intro- 
duced. Sweden has the largest number of telephones 
per capita of any country in the world, having one to 
every 115 persons, and Switzerland comes next with 
one to every 129. 


Gaust is the smallest republic in the world. It 
has an area of one mile and a population of cne hun- 
dred and forty. It has existed since 1648, and is 
recognized by both Spain and France. It is situated 
on the flat top of a mountain in the Pyrenees, and 
has a president who is elected by the council of 
twelve. 


THE French Journal LE VETo has counted 852 
pieces in a bicycle, and adds that by closer search- 
ing we might find more. 


MorE men have died and are buried in the Isthmus 
of Panama, along the line of the proposed canal, than 
on any equal amount of territory in the world. 





LITERARY NOTES. 

THE AMERICAN MONTHLY REVIEW OF REVIEWS 
for October gives special attention to the develop- 
ments of the previous month in international politics 
and to the lessons of the Spanish-American War. The 
editor discusses the attitude of the Spanish people 
toward peace conditions, the new relations between 
Germany and England, the Czar’s proposition for 
disarmament, the Dreyfus case in France, England’s 
reopening of the Soudan, and other serious problems 
confronting the European powers. 


THE article in the October SCRIBNER’S on the 
‘¢ Battle of San Juan,” by Richard Harding Davis, is 
a complete and careful analysis of the conduct of the 
whole Santiago campaign. Captain Arthur H. Lee, 
the British military attaché, who accompanied our 
troops to Cuba, writes of “ The Regulars at El Caney.” 
In her paper on ‘* American Popularity,” Miss Aline 
Gorren accounts for the almost general European 
attitude of individual and social hostility tous. ‘A 
New York Day — Evening,” by C. D. Gibson, in- 
cludes drawings of typical city scenes, the Tenth 
Inning, the Cable-Car, Waiting for Tables at the 
Waldorf, In the Park. Among the short stories are 
‘*Drummed Out,” by Harrison Robertson, and 


{ « Johnny’s Job,” by Octave Thanet. 


THE complete novel in the October issue of Lip- 
PINCOTT’S is ‘* Confessions of an Aide-de-Camp,” by 
Captain F. A. Mitchel. It is a tale of the Civil War, 
and the heroine and hero pass through some surpris- 
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ing adventures. Other stories are ‘* Tish’s Triumph ” 
and «*Grandma’s Diamonds.” Lawrence Irwell writes 
of «* Declarations of War,” Lizzie M. Hadley of « Ar- 
tillery, Ancient and Modern,” and George J. Varney 
of “Military Balloons.” «A Family History,” pleas- 
antly recorded by Adeline Knapp, is that of certain 
California grosbeaks. Dr. Charles C. Abbott dis- 
courses with his usual originality and point, ‘+ In 
Defense of Desolation.” “Oklahoma Claims” are 
described, vigorously and with humor, by Helen C. 
Candee. 


THE LIVING AGE, in its issue for October 1st, be- 
gins a new serial story, translated for its pages from 
the French of Th. Bentzon (Mme. Blanc). The 
story is entitled «‘ Constance” and it is the study of 
the life of a young girl. The translation is made by 
Mrs, E. W. Latimer, and is authorized by Mme. 
Blanc. 


THE October number of the CENTURY opens with 
a paper on Edouard Detaille, «« Painter of Soldiers,” 
written by Armand Dayot. Prof. William M. Sloane 
gives ‘* Personal and Collected Impressions of Bis- 
marck.” Chester Bailey Fernald, author of «* The Cat 
and the Cherub,” spins a naval yarn of the Spanish 
war in ‘*The Yellow Burgee.” Horatio L. Wait 
writes of «* The Blockade of the Confederacy,” giving 
many stirring stories of adventures off the belea- 
guered ports. The ‘* Home of the Indolent” is a 
paper on the island of Capri, written by Frank D. 
Millet. Arthur L. Frothingham, Jr., furnishes an 
illustrated article on ‘«* The Roman Emperor and _ his 
Arch of Triumph.” W. F. Bailey gives a picturesque 
account of «* The Pony Express.” George H. Darwin 
writes about the little-known ‘+ Bores’’ —tidal-walls 
of water that rush up the estuaries of some rivers. 
In addition to Mr. Fernald’s story, there are : «¢ The 
Werwolves,” a tale of old Canada, by H. Beaugrand ; 
«« A Gentleman of Japan and a Lady,” by John Luther 
Long, and ‘* Uncle Adam,” a character-sketch by 
M. E. M. Davis. 


THE contents of HARPER’S MAGAZINE for Novem- 
ber are as follows : ‘* Torpedo-Boat Service,” by Lieu- 
tenant J. C. Fremont, commanding the ‘ Porter” ; 
«¢ Bismarck,”’ by Sidney Whitman ; ‘‘ With the Fifth 
Corps,” by Frederic Remington ; ‘‘ Pancho’s Happy 
Family,” by Henrietta Dana Skinner; ‘* Our Sea- 
board Islands on the Pacific,” by John E. Bennett ; 
«*Old Chester Tales, VIII, Sally,” by Margaret De- 
land ; «‘ Social Life in the British Army,” third paper, 
by a British officer; ‘‘ Eastward Expanses of the 
United States,” by Archibald R. Colquhoun ; «* Some 
Recent Explorations,” by J. Scott Keltie, LL.D., 
Sec. R.G.S.; ‘*Sun-down Leflare’s Higher Self,” 





by Frederic Remington; «*‘ A Reprisal,” by H. W. 
McVickar ; «* An Angel in a Web,” a novel, conclu- 
sion, by Julian Ralph; ‘* The Span o’ Life,” a novel, 
part II, by William McLellan and J. N. Mcllwraith. 


THE leading article in APPLETONS’ POPULAR ScI- 
ENCE MONTHLY for November isa discussion of the 
origin of the peoples which originally settled middle 
America. Prof. E. S. Morse, the author, is well 
known as a scientist and traveler. Prof. Charles 
Richards Dodge has a very important paper on ‘* The 
Possible Fiber Industries of the United States”; 
‘The Torrents of Switzerland” is the title of an 
interesting paper by Edgar R. Dawson; there is also 
a fully illustrated paper by F. S. Dellenbaugh on 
«* Architectural Forms in Nature.” 





WHAT SHALL WE READ? 


In his last novel, Zhe Puritans, Mr. Arlo Bates 
finds ample opportunity for dealing with the prevail- 
ing “fads” of fashionable Boston society and, in de- 
lineating them, he indulges in a vein of satire and 
raillery that is truly delightful. The story turns 
upon the introduction of two young high church- 
men into the maelstrom of fashionable life and the 
temptations to which they are therein exposed. Of 
course each has his love affair, and as a result one 
leaves the church, and the other failing to secure the 
lady of his choice seeks consolation in the fold of the 
Catholic Church. The book is unusually entertaining 
and by far the best Mr. Bates has written. 


AN exceedingly attractive volume of essays by 
Hon. Mellen Chamberlain has just been issued under 
the title of ohn Adams, with other Essays.* 
Many of these papers deal with the early history of 
the United States and are most valuable contributions 
to historical thought. Judge Chamberlain is one of 
the few writers who is able to approach his subject 
without the slightest tinge of prejudice, and his utter- 
ances are on that account all the more forcible and 
convincing. The volume is not confined, however, 
to historical matters. His long experience as librarian 
of the Boston Public Library has made the author an 
authority upon literature, and the essays on ‘+ The 
Old and the New Order in New England Life and 
Letters,” and ‘‘Imaginative Literature in Public 
Libraries” are of exceeding interest. The book is 
one from which the reader will derive much pleasure 
and profit. 


1TuHeE Puritans. By Arlo Bates. Houghton, Mifflin & 
Co., Boston and New York, 1898. Cloth. $1.50. 


2Joun ADAMS, the Statesman of the American Revolution, 
with other essays and addresses, historical and literary by Mellen 
Chamberlain, LL.D. Houghton, Mifflin & Co., Boston and New 
York, 1898. Cloth. $2.00. 
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THE lover of a good, exciting novel will find all 
that his heart could desire in the Zhe Prisoners of 
Hope.‘ The scene is laid in Colonial Virginia and 
the author is remarkably felicitous in her portrayal 
of life and character in the early days of the colony. 
At the time, whereof she writes English convicts 


| from which the present Act is in great part derived, 


now make applicable ; also the decisions of the Eng- 


| lish Courts upon similar provisions of British Stamp 


were sent over and sold as slaves to the colonial | 


planters, and one of these unhappy beings is made 
the hero of her story, From the very start the reader 
is carried through a series of most thrilling incidents 
until the end, and a sad end it is, is reached. The 
book is not sensational, is admirably written, and, 
all in all, is one of the most interesting we have read 
for a long time. 


1 THE PRISONERS OF Hopkg, a Tale of Colonial Virginia. 


By Mary Johnston. Houghton, Mifflin & Co., Boston and New | 


York. 1898. Cloth. $1.50. 





NEW LAW-BOOKS. 


Acts. The authors have done their work thoroughly 
and accurately and the volume will prove a most use- 
ful addition to the lawyer’s library. 


THE Law or Mecuanics Liens upon Real Es- 
tate in Massachusetts. By Henry T. Sum- 
MERS, LL.B. of the Essex Bar. Cloth. 


The little book will prove of great assistance to 
Massachusetts lawyers. The Massachusetts Statute 
has been very unevenly construed and even to this 
day the meaning of some of its sections remain in 
doubt. The author has spared no pains in making 
the work complete both in its citations and in the 
discussion of the principles involved, and the volume 


| supplies an admirable text-book upon a subject which 


THE War Revenue Law or 1898 EXPLAINED. | 


By Joun M. Goutp and Epwarp H. Savary. 
Little, Brown & Co., Boston, 1898. Cloth. 
$1.25 met. 


There are few persons who are not affected by our 
new revenue law, and this compilation of all authori- 
ties interpreting its provisions must prove of interest 
and value to every citizen as well as to the legal pro- 


fession. The present work contains the text of the 


law, indicates the sources of the different sections, 
and, in connection with each section, presents such 
rules of interpretation as the government authorities 
and the decisions of the Court upon previous laws, 





is but little understood. 


GENERAL DiGEST, AMERICANAND ENGLISH, annota- 
ted. Refers to all Reports official and unofficial. 
Vol. V, New Series. The Lawyer’s Codperative 
Publishing Co., Rochester, N. Y. 1898. Law 
sheep. $6.00. 

The publishers are certainly sparing no pains to 
make this digest indispensable to every practising 
lawyer. The system of annotation is excellent and 
in fact the whole arrangement is designed to make 
the reference to any desired subject easy and rapid 
to the busy lawyer. We unqualifiedly recommend 
the work to our readers as accurate and thorough, 
and one which they will find of the greatest assistance. 
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